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CONFIDENTIAL. 


Further Correspondence respecting Judicial Reforms in Egypt. 


No. 1. 

t 

Major-General Stanton to the Earl of Derby.—(Received May 21.) 

(No. 196.) 

My Lord, Alexandria, May 20, 1876. 

A SERIOUS question lias been raised in the new Court of Appeal at Alexandria, 
touching the validity of the Decrees recently issued by the Khedive for the conversion 
and unification of the Egyptian debts. 

The question has arisen out of an action brought against the Daira of His 
Highness for the non-payment of a Daira bond which fell due in the month of April 
last, and the Court has given judgment against the Daira, which is thus called upon to 
pay the amount due upon the bond, which forms a portion of the floating debt, and 
which, under the Decree above referred to, would be consolidated in the general debt. 

The Court appears rather to have gone out of its way in giving its decision, an 
abstract of which, prepared by one of the Judges, I have the honour to forward here¬ 
with to your Lordship; as instead of confining itself to the question actually submitted 
to it, as to whether the Daira, as a private administratipn, could or could not be con¬ 
sidered and treated as the Government, has actually decided that every Government 
decree or law which may be in opposition to the code of laws accepted by the Govern¬ 
ment and by the foreign Powers constitutes an administrative act, which attacks the 
acquired right of foreigners under the new jurisdiction, and thus virtually stamps as 
illegal the recent Decree for the conversion and consolidation of the debt. 

The decision which has been given in this case, which will probably be confirmed, 
as several similar actions are being brought against the Daira, cannot fail to cause 
serious inconvenience to the Egyptian Government under existing circumstances, and 
may produce a collision between the administrative and judicial departments, which 
must be very prejudicial to the success of the new jurisdiction, and it is not easy to see 
in what manner this difficulty can bo evaded without the assistance of the Powers who 
have agreed to the judicial reform. 

I am not yet aware what stops the Egyptian Government propose to take in the 
matter, but I have called the attention of the Khedive to the serious danger to be 
apprehended should such a collision occur between the two Departments of his 
Government. 

I have, &c. 

(Signed) EDWD. STANTON. 


Inclosure in No. 1. 

Abstract of Judgment of Court of Appeal in the Case of Carpi v. The Daira Senia Kedivia, 

so far as concerns the main defence of the Government Decree. 

THE defendants contended that the Decree of the Khedive dated the 6th April 
last exempted them from payment as claimed in this action. 

On this contention the Court must examine, first, the nature of the written 
[97] B 
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instrument sued upon, second, the influence such a decree ought to have on the action 
of this Court. 

The claims are based on what are undoubtedly bills of exchange; they aid sb 
called on the face of them, they give the names of the drawer, of the person drawn on, 
(the Minis ter of Finance), to whose order they are drawn, the date of payment, the 
amount to he paid, and the place of payment. They fulfil every condition of a hill 
according to the Commercial Code. 

By Article 34 of the Law of Judicial Organisation, the only code to he ad¬ 
ministered by the Tribunals is the code presented by Egypt to the Powers, and, except 
under certain specified circumstances, the Courts have no right even to recur to the 
general principles of equity. 

By Article 10, the Government, the Administrations, the Dairas of His Highness 
the Khedive and of his family, are subject to the Courts in suits with foreigners. 

By Ar ticle 12, no additions or modifications of the code can be made without the 
sanction of the judicial body, and no change whatever can be made for a period of five 
years which would be inconsistent with the system adopted by the International 
Treaty. 

Now, it is clear that the Decree of the 6th April would distinctly modify the 
jurisdiction of the Courts; it was also issued without the knowledge or consent of the 
judicial body. 

But the defendants maintain that the words of the Decree “ bons et assignations” 
are intended to apply to and include drafts drawn by the Da'ira on the Minister of 
Finance (i.-e. such bills as those sued upon); 

That the Decree is an administrative measure, entitled to the assistance of the 
Tribunals, having obligatory effect on all inhabitants of the State, whether natives or 
foreigners; 

That it not only emanates from the administrative power of the country, but also 
concerns matters entrusted to that power, and is a simple execution of the law, and by 
no means a contradiction of it; 

That it was rendered necessary by public necessity; 

That it is a State measure, the burthen of which is shared by all for the public 
good; 

that, in short, it is an administrative measure over which the Courts have no 
jurisdiction. 

the Court replies:— 

that, even admitting all the propositions advanced, the Court has still a right to 
decide whether any single administrative act founded on the Decree constitutes an 
attack on an acquired right of a foreigner; 

that Article 11 of the Law of Judicial Organisation constitutes a guarantee that 
neither the administrative nor the judicial power shall respectively exceed their rights ; 

That although the Courts have no right to arrest an administrative measure, or to 
criticise its utility, or even justice, yet it is their right and duty to examine in the 
present case whether the acquired right of a foreigner has been attacked within the 
scope of the new codes; 

That in the case in question, the holders of the bills had the right, by Articles 
76, 79, 97, 106 and 121 of the Ottoman Code to demand payment, and in default 
thereof to take the necessary legal measures (the new codes empower the Tribunals 
to administer the law in vigour at the time of the making of the contract sued upon, 
i.e,, the Ottoman Law in the present case); 

That the plaintiff had an acquired right to payment, and the refusal to meet the 
bill at due date, based on the Government Decree of 6th April, constitutes an “adminis¬ 
trative act” and “an attack made on the acquired right of a foreigner” within the 
meaning of Article ll; 

That “ if the Egyptian Mixed Tribunals instituted to administer justice according 
to law agreed to by their founder, are to bo called upon to sanction acts of Government, 
which in direct contradiction to those laws injure the acquired rights of foreigners, 
then Article 11 of the Law of Judicial Organisation would be a dead letter, and the 
independence of the Tribunals an illusion. 

The Court, therefore, condemns the Daira Senia Kedivia to pay the amount of the 
two bills with interest from date of protest, and all costs. 
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No. 2. 

Major-GeneraljStanton to the Earl of Derby .— (Received June 5.) 

(No. 202.) 

l£y Lord, Alexandria, May 25, 1876. 

WITH reference to my despatch No. 196 of the 19th instant, reporting the decision 
which had been given by the Court of Appeal at Alexandria, in the case brought against 
the Da'ira of the Khedive for the non-payment of a bond which fell due in the month 
of April last, I have now the honour to forward to your Lordship the copy of a Circular 
despatch from the Egyptian Government which I have just received, calling the 
attention of the several Agencies and Consulates-General in this country to this matter, 
and contesting that neither the Government of the Khedive nor the Powers had in any 
manner consented to grant such extensive powers to the new Tribunals as those now 
assumed by them, and inclosing the copy of a declaration made by order of the Khedive 
before the Tribunal of Alexandria by the Law Officers of the Government, in which the 
views of His Highness’ Government on this question are set forth, and in which the 
assumption by the Courts of legislative functions is qualified as an infraction of the 
sovereign rights and prerogatives of the Government. 

This declaration also sets forth that the Government has no intention of resigning 
its powers, by subjecting its legislative measures of general interest to the sovereign 
control of its new Tribunals, and adds that the friendly Powers have not abdicated the 
general rights and duties of the protection which they exercise over their own subjects, 
and that if these Powers considered that a new law was injurious to the rights of their 
subjects it was for them alone to enter into negotiations on the subject with the 
Government of the Khedive. 

I have, &e. 

(Signed) EDWD. STANTON. 


Inclosure 1 in No. 2. 


Cherif Pasha to Major-General Stanton. 


M. 1’Agent et Consul-General, Le Cake , le 23 Mai, 1876. 

APKES les Dberets des 6 Avril et 7 Mai, par lesquels le Khedive preparait et 
aeeomplissait l’unification de la dette gihnh’ale, quelques uns des etrangers rbsidant 
en Egypte ont era pouvoir recourir aux nouveaux Tribunaux dans l’espoir de se 
soustraire a l’application de ces Ddcrets. 

La Com* d’Appel d’Alexandrie, rdvoquant un jugement par lequel le Tribunal de 
Premiere Instance s’etait declare incompetent pour prononcer sur un de ces recours, 
introduit dans l’intervalle de la publication des deux Dberets, a cru devoir accueillir la 
demande. 

La sentence de la Cour d’Appel est fondle, relativement aux pouvoirs des nouveaux 
Tribunaux, sur des appreciations telles que le Gouvernement du K hedive ne croit pas 
qu’elles puissent etre admises si l’on veut que l’autorite attribute h ces Tribunaux se 
renferme dans les limites qui leur ont dte assignees par les lois bdietbs d’accord avec 
les Puissances. 


Tout en ayant la eonfianee que les Tribunaux reviondront eux-memes a une 
determination plus exacte de l’btenduo de leurs pouvoirs, le Gouvernement du Khedive, 
dans le doute que son silence sur cette importante question des attributions telles 
qu’elles sont dbfinies dans les Conventions et les notes bchangbes avec les Puissances, 
et do sauvegarder intacts l’exercice des prerogatives gouvemementales, ainsi que 
l’application rigoureuse des principes du droit des gens, a pris le parti de faire presenter 
oralement, par ses conseils, a l’audicnce du Tribunal d’Alexandrie, la declaration dont, 


par ordre du Khbdive, j’ai l’honneur de vous transmettre, M, l’Agent et Consul- 
General, une copie ci-jointe. 

Cornme vous le verrez par cette pibce, si les Tribunaux persistaient a meconnaitre, 
au point de vue de quelques intbrets, le caractbre obligatoire d’une mesure legislative, 
ils pourraient dans des cas d’utilite ou de necessite publique, cornme celui dont il s’agit, 
empieter sur lo domaine des Reprbsentants des Gouvernements, tuteurs legitimes des 
intbrots des etrangers, et empeelier que le Khedive, exercant un droit et un devoir 
inalienablcs do son Gouvernement, ne soit a memo de pourvoir par des dispositions 
oppor tunes. 


Dans la legislation de la rbfonne on nc rencontre aucun texte qui puisse faire 
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prosumer que le Gouvernement du Khbdive ou les Puissances aient consenti, d’une 
manibre quelconque, & accorder aux nouveaux Tribunaux des facultds aussi 
btendues. 

En effet, 1’Article 11 du Rbglement d’Organisation Judiciaire ayant donnb lieu b 
des notes explicatives entre l’Egypte et quelques unes des Puissances intbressbes, il a 
btb btabli d’une man ibre expresse que les Tribunaux ne pourraient s’attribuer le droit 
de prononcer sur les mesures d’ordre gbnbral et fiscal. Ce qui est bvidemment 
applicable a la mesure qui nous prboccupe aujourd’bui. 

L’Article 12 du Code Civil, auquel la Cour fait bgalement allusion, dispose que 
“ les additions et modifications aux prbsentes lois (c’est-b-dire aux Codes de la Rbforme) 
seront bdictbes sur l’avis conforme de la Magistrature,” &c. Mais il est bvident que 
cet Article prbvoit un cas special et exceptionnel. 

Si, lorsqu’il s’agit d’ajouter un ou plusieurs Articles aux Codes ou d’en modifier 
quelques autres, le pouvoir legislatif de l’Egypte doit s’exercer suivant le mode present 
dans cet Article; il s’ensuit que, lorsqu’il s’agit de tout autre cas, celui par exemple 
de pourvoir b une nbcessitb d’ordre public, par une mesure legislative, on ne doit pas 
suivre la rbgle fixbe dans 1’Article 12, et au cas oil cette mesure viendrait a froisser les 
droits ou les intbrbts des strangers, ce serait naturellement une question qui ne 
pourrait btre traitb et dbcidbe qu’avec les Reprbsentants des Puissances. 

Il eonvient d’ajouter que les mesures prises par le Khbdive relativement a 
l’unification et il la consolidation de la dette ont btb connues de quelques uns des 
Gouvernements amis, par suite des negotiations qui ont btb suivies, du jour meme ou 
l’idbe de ces mesures a btb con§ue, jusqu’au jour oil elle a btb exbcutbe ; execution a 
laquelle plusieius Puissances ont deja donnb implicitement leur approbation. 

Cette circonstance ne peut qu’imprimer plus de force a notre maniere d’envisager 
la question, et preter un nouvel appui a notre conviction comme a notre ferme confiance 
que le Gouvernement de Sa Majeste, dont vous etes le Rcprbsentant, M. l’Agent et 
Consul-Gbnbral, voudra bien reconnaitre la justesse des considerations que nous 
venons d’exposer et la necessity ou se trouve le Gouvernemeut du Khbdive d’y conformer 
sa conduite. 

Veuillez, &c. 

(Signb) CHERIE. 


Inclosure 2 in No. 2. 

Declaration made by order of the Khedive before the Tribunal at Alexandria. 
Messieurs, 

LE Tribunal a certainement me sur 6 toute la gravity du dbbat que l’on vient de 
porter devant lui, et nul ne s’etonnera de l’attitudc que les circonstances imposent au 
Gouvernement. 

Ce que l’on met en question ce n’est point un acte de son administration, dont les 
atteintes froisseraient un droit acquis: e’est sa prerogative souveraine elle-mbme dans ce 
qui constitue son essence—la puissance legislative. 

Le Decret du 6 Avril, 1876, qui a prorogb les bclibances, celui du 7 Mai qui dans 
un intbret general de premier ordre transforme en une dette unique et nouvelle toutes 
les dettes antbrieures du pays, sont des actes de ldgislateur; le legislateur ne peut done 
ni ne doit les discuter en Cours de Justice. 

Plein de respect pour les decisions de ces Tribunaux qu’il a appeles de tous ses 
v<eux, et dont il a voulu 6tre le premier justiciable dans toutes ses relations d’ordre 
privb avec les btrangers, dont les ricbesses, l’industric, et l’activitb concourent il la 
prosperitb de ce pays, le Gouvernement se rend a toutes les assignations qu’ils appellent 
devant les Juges, et n’attend que sentence sur le terrain ou les lois internationales 
constitutives de la rbforme out permis aux Tribunaux de se mouvoir en toute 
puissance. 

Mais ce terrain n’est pas sans limites. 

Vous avez, Messieurs, le pouvoir judiciaire tout entier; votre intervention va 
jusqu’a protbger les droits privbs contre les atteintes accidentelles que leur pourraient 
porter les actes de l’administration permanente du pays; mais elle s’arretc lb ou elle se 
trouverait en conflit avec la puissance legislative elle-mbme, en sc liant rbciproque- 
ment par le pacte international auquel'ces Tribunaux doivent l’existence, les Puissances 
Europeennes, et le Gouvernement ont voulu doter le pays d’institutions protectrices 
des droits de tous, et rien jusqu’u ce jour n’a pu ebranler les grandes esperances fondbes 
sur ces accords. 
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Mais le Gouvernement n’a point entendu faire abandon de sa propre puissance 
en subordonnant ces mesures legislatives et d’intbret gbnbral au contr61e souverain 
de ses nouveaux Tribunaux, et les Puissances amies n’ont point abdiqub, aux mains 
de ces Tribunaux, les droits et les devoirs gbnbraux de la protection qu’elles exercent 
sur leurs propres sujets. 

Si done ces Puissances estimaient qu’une loi nouvelle blessat les droits de leur 
nationaux, elles seules pourraient engager avec le Gouvernement de Son Altesse le 
Khbdive des nbgoeiations dont le Gouvernement attendrait avec pleine confiance 
le rbsultat. Jusque lb les Tribunaux la devraient appliquer; tel est le principe de 
la separation des pouvoirs essentiel, parce qu’il definit leurs attributions et assure leur 
respective indbpendance. 

Le Tribunal ne saurait former les yeux sur les consbquences d’une declaration 
contraire. 

Le Gouvernement considbre comme engages les droits de sa prerogative souveraine, 
et d’ordre de Son Altesse le Khedive nous venons declarer que son Gouvernement ne 
peut, sans manquer a ses devoirs supbrieurs envers lui-meme et envers son peuple, 
discuter en justice le principe mbme des lois qu’il croit les plus propres b maintenir et 
b' developper la prospbritb publique. 

La sentence de Juge a droit au respect de tous, dans la sphbre qui est sienne, tous 
lui doivent obtissance, et le devoir du Gouvernement est de donner b tous l’exemple de 
cette soumission; mais dans la sphbre legislative et souveraine le devoir du Gouverne¬ 
ment serait de revendiquer en sa personne l’indbpendance de tous. 

Alexandrie, le 18 Mai , 1876. 


No. 3. 

Major-General Stanton to the Earl of Derby.—(Received June 5.) 

(No. 203.) 

My Lord, Alexandria , May 26, 1876. 

WITH reference to my immediately preceding despatch of this date on the 
subject of the conflict which has arisen between the administrative and judicial 
powers in this country, I have the honour to forward to your Lordship the copy of a 
Judgment 'given by the Court of Eirst Instance at Alexandria, on the 23rd instant, in 
a suit against the Daira of the Khedive of a similar nature to the one previously 
referred to. 

In this Judgment the Court appears to me to exceed its functions by declaring 
itself competent to decide whether a Decree of the Egyptian Government has been 
prepared in conformity with the laws and with International Conventions, though it 
may probably be justified in declining to recognize the right of the Khedive to include 
matters relating to his own private property in administrative acts. 

The question is one of serious importance for this country, as grave complications, 
which may prove most detrimental to the success of the new judicial scheme, can 
hardly fail to arise unless some means can be found for putting an end to the 
conflict which has so unfortunately commenced; and in the interest both of the 
Government and of the foreigners residing in Egypt some solution of the difficulty, 
which shall clearly define the limits of the prerogatives of the Tribunals, is much to 
be desired. 

Such a solution can, I imagine, only be arrived at by an agreement between 
the Powers and the Egyptian Government as to the interpretation to be given to the 
terms of Article 11 of the “Rbglement d’Organisation Judiciaire,” to which reference is 
made in the accompanying Judgment, winch agreement officially announced would 
necessarily have the weight of law with the Egyptian Tribunals. 

I have, &c. 

(Signed) EDWD. STANTON. 
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Inclosure in No. 3. 

Judgment. 

Tribunal de Premiere Instance—(Premiere Chambre). 

Seance du 23 Mai, 1876. 

Em. Caprara et C ie . contre Da'ira Sanieb et Gouvemement Egyptien, 

LE Tribunal de Premiere Instance d’Alexandrie, sidgeant en mati&re commerciale, 
aprbs en avoir deliberd conformdment a la loi, a rendu le Jugement dont la teneur 
suit:— 

Vus les pieces; 

Attendu que la ddfenderesse Da'ira Sauieh fait ddfaut quoique legalement et 
regulierement assignee, et que le Gouvernemeut Egyptien n’a pas conclu h l’audience; 

Attendu que par acte en date du 10 Mai courant de Phuissier Susini, les deman- 
deurs Emmanuel Caprara et Cie., banquiers domicilids h Alexandrie, ont fait citer b, 
comparaitre par devant ce Tribunal Commercial la Daira Sanieli en la personne de son 
Directeur et son Excellence le Ministre des Einances du Gouvernement Egyptien aux 
fins de s’entendre condamner, conjointement et solidairement, au paiement en faveur 
des demandeurs d’une somme principale de 500 livres sterling montant d’une lettre de 
change No. 0842 tiree du Cairo par son Excellence le Directeur de la Da'ira Sanieb 
sur le Ministre des Einances accepteur, et payable a Londres le 10 Mai courant; 

Attendu que le titre sur lequel se base la demande est bien une lettre de change 
reumssant les conditions requises par la loi commerciale, lettre de change qui n’a pas 
dtd payde h l’dchdance; 

Attendu que sous l’empire des Capitulations les lois et ddcrets promulguds par le 
Gouvernement local n’ont jamais lids les dtrangers et n’ont dtd obligatoires a leur 
dgard qu’aprds avoir dtd agrdds par leurs Gouvernements respectifs; 

Attendu que lors des Conventions intervenues au sujet de l’application de la 
rdforme judiciaire entre le Gouvernement Egyptien et les differentes Puissances, il a 
dtd formellement stipuld que les Capitulations seraient maintenues dans leur intdgritd 
et qu’il n’y serait ddrogd qu’en ce qui conceme l’administration de la justice dans 
certains cas determines et pour une pdriode de cinq anndes ; 

Attendu, ce principc admis, que pour qu’une loi ou un ddcret soient opposables b 
un dtranger il faut, ou bien qu’ils aient dtd ddictds sur l’avis conforme de la magistra- 
ture par l’applieation de 1’Article 12 du Code Civil, ou bien qu’ils aient dtd soumis par 
le Gouvernement Egyptien h l’assentiment et h l’agrdment du Gouvemement dont 
reldve cet dtranger; 

Attendu que les Ddcrets des 6 Avril et 7 Mai nc rdunissent jusqu’h ce jour aucune 
de ces conditions, et que, par consdquont, ils ne sont pas apposablo aux dtrangers; 

Attendu que, mdme en dehors de 1’Article 11 du R&glement d’Organisation Judi¬ 
ciaire, les nouveaux Tribunaux sont compdtents pour juger le point de savoir si un 
Ddcret du Gouvernement Egyptien a dtd ddictd en conformitd des lois et conventions 
internationales, et si, partant, il est obligatoire pour les dtrangers; 

Par ces motifs le Tribunal— 

Ou'i M. Yacher, substitut du Procureur-Gdndral, en ces conclusions; 

Donnant ddfaut contre la Da'ira Sanieh, faute de comparaitre, ot contre le 
Gouvernement faute de conclure, se ddclare compdtent pour connaltre de l’action, et 
statuant au fond: 

Condamne conjointement et solidairement le Gouvernement Egyptien et la Da'ira 
Sanieh h payer aux demandeurs Emmanuel Caprara et Cie., la somme do 500 livres 
sterling, plus aux intdrets de la dite somme calcules a raison de 12 pour cent l’an, h 
partir du jour de la demande en justice, soit le 10 Mai courant. 

Condamne en outre les ddfendeurs a tous les depens tant envers les demandeurs 
qu’envers le fond de la caisso gdndralo judiciaire. 

Ddclare le prdsent Jugement exdcutoire nonobstant opposition ou appel. 

Bait et prononcd a l’audiencc publique du Tribunal do Prcmidrc Instance d’Alex¬ 
andrie, sidgeant en matidre commerciale, du 23 Mai, 1876, oh dtaient prdsents 
MM. Janssen, Prdsident; Aly Bey Ibrahim Dimitri Effendi Bissara, Baron d’Armfelt, 
Haakman, Juges ; Guerry, Omar Eddini, Juges Assesscurs; do Wilmoski, Substitut; 
et Peillard, Greffier. 

Le Prdsident, 

(Signd) JANSSEN. 

Le Greffier, 

(Signd) E. Peillaed. 
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No. 4. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, June 5, 1876. 

I AM directed by the Earl of Derby to transmit to you the accompanying 
despatch from Her Majesty’s Agent and Consul-General in Egypt,* reporting that a 
question of the validity of the recent Decrees for the unification of the Egyptian Debt 
has been raised in the new Court of Appeal at Alexandria in consequence of an action 
which has been brought against the Daira of the Khedive for the non-payment of a 
Da'ira bond due last April, and inclosing an abstract of the decision of the Court by 
which the Daira is called upon to pay the amount due upon the bond. 

I am to request that you will take these papers into your consideration, and favour 
Lord Derby with your opinion as to the instructions which should be given to General 
Stanton on this subject. 

I am, &c. 

(Signed) TENTERDEN. 

P.S,—Two further despatches from General Stanton are herewith inclosed, which 
I am to request that you will take into your consideration with that above referred to.f 

T. 


No. 5. 

Count Munster to the Earl of Derby.—(Received June 28.) 

(Translation.) 

(Confidential.) 

My Lord, German Embassy, June 27, 1876. 

WITH reference to the conversation which I had with your Excellency on the 
23rd instant, relative to the conflict of the Egyptian Government Avitli the new Mixed 
Courts, I do myself the honour of communicating, herewith inclosed, a memorandum, 
from which your Excellency may be kindly pleased to learn the opinion and the conclu¬ 
sion of the Imperial Government on the above-mentioned matter. 

With, &c. 

(Signed) MUNSTER. 


Inclosure in No. 5. 

Memorandum. 

(Translation.) 

THE recent financial decrees of the Yiceroy of Egypt have given rise to a series 
of suits before the new Mixed Courts. 

The action in these suits is brought by non-Egyptian subjects against the 
Director of the Da'ira Sanieh Khedivie (Administration of the Viceroyal private 
property) for payment of an overdue bill of exchange, which, having been drawn by 
the said Director on the Ministry of Einance and accepted by the latter, was, on the 
day it became due, protested for want of means to tako it up. 

The Courts, particularly the Appeal Court at Alexandria, have condemned the 
defendant to pay the amount of the bill, with interest and the costs of the pro¬ 
ceedings. 

By a circular to the Consulates-General the Egyptian Government has designated 
this sentence as an overstepping of competency, stating as a reason for this notion 
that the Courts have neither the right to set aside general legislative measures of the 
Government in their obligatory operation, nor yet to arrogate to themselves the 
faculty of intervening for the interests of foreigners in regard to legislative acts, 
inasmuch as that faculty can only bo alloAVcd to the foreign Powers themselves. 

The Appeal Court at Alexandria has been informed of this circular by the 
Egyptian Government, and thereupon resolved to have an answer returned by the 
President of the Court, that it did not seem feasible to enter upon any discussion 
whatever on a sentence passed. 

The overstepping of competency asserted by the Egyptian Government cannot 
* No. 1, f Nob. 2 and 3, 
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lie considered as existent, for the exclusive competency of the Mixed Courts to decide 
an action against natives, and especially against the Daira of the Viceroy, is indubit¬ 
able (Articles 9,10,11). 

The subject of the suit is a bill of exchange of the Daira. The Egyptian 
Government declares that the obligation of the Daira to take up that bill is annulled, 
a general legislative ordinance. The question, therefore, arises, what operation has 
the legislative act for the decision of the Court with reference to well-acquired private 
rights ? 

The decision of the Court has merely established that the right acquired by a 
foreigner (in the present special case to payment of a bill of exchange) is violated by 
an Administrative Act of the Government. 

In case of such a violation of a well-acquired right, the Codes laid before the 
Powers by the Egyptian Government are, according to § 34 of the Regulations, to serve 
as a guide. 

There can be no question of supplying the place of the provisions of the Civil 
Code which are applicable to the special case, by the aforesaid decrees of the Egyptian 
Government, because those provisions are not dispensed with in concurrence with the 
whole of the Powers which have established the judicial reform and therewith the 
operation of the Codes by agreement with the Viceroy. 

As the respective provisions of the Civil Code are perfectly clear in the present 
case, it results that the Courts and the Appeal Court were just as competent to pass 
the sentence as they were bound to do so. 

There is no doubt that the legislative power of the Egyptian Government has 
been essentially restricted by the agreements “respecting the new organization of the 
Courts, and it was to be so restricted. 

Before the introduction of this reform the task of protecting the foreigners in 
Egypt in their rights, fell direct on the Powers concerned. 

The task is now transferred to the Mixed Courts, with a wider range. 

The regulations respecting the judicial reform and the Codes respectively, have 
more accurately established the limit of this task in regard to the legislative and 
administrative power of the Egyptian National Government. 

The Egyptian Government cannot, therefore, by a simple appeal to a “ legislative 
act ” infringe the rights of foreigners secured to them by the Regulations and the 
Codes, inasmuch as it is only by the concurrent will of all the Contracting Powers 
that the provisions of the Regulations and of the Codes can be so altered that the 
appointed Mixed Courts are thereafter bound to take them as their guide. 

The conclusions of the Imperial Government in the matter under discussion may, 
therefore, be summed up in the following manner:— 

1. The opposition raised by the Egyptian Government against the judgment 
passed by the Mixed Court in the action upon Daira Bonds is without legal founda¬ 
tion. 

2. The attempt to force the Courts to a recognition of administrative measures 
by which well-acquired rights of foreigners are set aside, infringes in a serious manner 
the independence and absolute authority of the Courts, guaranteed by the Powers. 

3. Any measure of the Egyptian Government intended to quash or to obstruct 
the legal operations of judgments regularly passed by the mixed Courts, must be 
considered by the Powers as an open violation of the engagements contracted with 
them on the part of the Egyptian Government. 


No. 6. 

The Earl of Derby to Count de Bylandt. 

M. le Ministre, Foreign Office, June 28, 1876. 

IN reply to the inquiry which you made on the 24th instant, I have the honour 
to inform you that, by the agreement between the British and Egyptian Governments 
of July 31, 1875, copy of which I inclose, it was stipulated that all or any of the 
stipulations and reservations contained in the Convention between France and Egypt 
of November 10, 1874, relating to judicial reforms, should be immediately and uncon¬ 
ditionally extended by the Egyptian Government to Great Britain and to British 
subjects, if the British Government should at any time express a wish to that effect. 

This stipulation applies, as a matter of course, to Article VII of tho Convention 
respecting the immunity from the new Tribunals and the new legislation of the 
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persons and houses of members of the Consular Service, and of persons in their 
employment. 

I am, &c. 

(Signed) DERBY. 


No. 7. 

Baron Lambermont to Baron Solvyns.—(Communicated to the Earl of Derby by Baron 

Solvyns, July 3.) 

M. le Baron, Bruxelles, le 30 Juin, 1876. 

LES ddcrets du Khddive, en date des 6 Avril et 7 Mai sur l’unification de la 
dette, ont amend un conflit entre les Tribunaux Mixtes et le Gouvernement Egyp- 
tien. Ces Tribunaux refusent de les appliquer parce que, sous l’empire des Capitula¬ 
tions les ddcrets promulguds par le Gouvernement local ne sont obligatoires pour les 
Strangers qu’aprds avoir did agrdds par leurs Gouvemements respectifs. 

La rdforme judieiaire, qui n’a modifid les Capitulations qu’en certains points 
ddterminds, les a maintenu en pleine vigueur quant au reste. 

Le Khddive soutient, au contraire, que les Tribunaux Mixtes n’ont point h 
s’occuper de la ldgalitd ou de l’illdgalitd d’un ddcret d’intdret gendral et qu’ils doivent 
l’appliquer tant que les Puissances dtrang&res n’ont pas ddclare qu’elles s’opposent a 
l’exdcution de ce ddcret en ce qui concerne leurs nationaux. 

Tel est le conflit qui, sans aucune doute, a dtd notifid par le Gouvernement 
Egyptien au Gouvernement Anglais, comme il Pa dtd au Gouvernement du Roi, et 
dont la gravitd ne vous dchappera pas. 

Je vous serais trds-obligd, M. le Baron, de vouloir bien me faire connaitre, 
aussitdt que possible, comment le Cabinet de Londres envisage la question. 

Veuillez, &c. 

(Signd) L. LAMBERMONT. 


No. 8. 

The Earl of Derby to Count Munster.* 

M. l’Ambassadeur, Foreign Office, July 10,1876. 

I HAVE the honour to acquaint your Excellency, with reference to the inquiry 
which you have made of me, that the conflict between the Egyptian Government and 
the Mixed Tribunals arising out of the late financial decrees of the Viceroy has not 
failed to attract the attention of Her Majesty’s Government. The subject is now 
under consideration; and when it is decided what steps shall be taken with regard to 
it, I will not fail to communicate to you the decision. 

I am, &c. 

(Signed) DERBY. 


No. 9. 

Mr. Cookson to the Earl of Derby.—(Received July 11.) 

(No. 225. Confidential.) 

My Lord, Alexandria, July 3,1876. 

WITH reference to General Stanton’s despatch No. 196 of 19th May last, relative 
to the apprehended conflict between the Egyptian Government and the new Mixed 
Tribunals, in consequence of the decision of the Court of Appeal refusing to recognize 
the Khedive’s Decree of _7th May, I have the honour to report what has since occurred. 

Subsequently to that decision, sentences to the number of over fifty and for a 
total of several thousand pounds have been given against the Daira of the Viceroy on 
Treasury bonds falling due up to this date. But by an understanding between several 
plaintiffs and the Government (promoted mainly by the desire of the body of advocates 
here to avoid the collapse of the new judicial system, from which they are reaping a 
rich harvest) no steps were taken to execute any of these sentences until very recently. 

* A similar letter was addressed to Baron Solryns. 
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But now the question has come to a crisis in the case of Emilio Caprara against the 
Daira Sanieh and the Egyptian Goyernment. 

The suit was for payment of a hill drawn by the Daira on the Minister of Einance 
for BOO/, due on the 10th May, 1876. It was heard at the Eirst Chamber of the 
Tribunal of Eirst Instance at Alexandria, and the defendants not appearing were cqn : 
demned in their absence, by a sentence, a copy of which accompanied General Stanton’s 
despatch No. 203 of 25th May. Subsequently the Government appealed against this 
Judgment, and the Court of Appeal dismissed the appeal on the ground that the 
Government and the Daira had no right to appeal directly from the Judgment by 
default, but were bound to make opposition before the Tribunal of Eirst Instance. 
The plaintiffs, having this sentence in their favour, were entitled to execution on any 
property of the defendants which they elected to take. They decided to put a 
sequester on the Treasury Chest in the hands of the Governor of Alexandria. 

About seven days ago accordingly the officer of the Court of Appeal, accompanied 
by the plaintiff, presented himself at the Divan of the Governor and demanded 
execution. But the Governor, acting, no doubt, under orders from head-quarters, 
formally refused to allow it, and threatened, if the parties did not go away, to have 
them turned out by force. 

Thus the matter now stands. The Governor, in the name of the Khedive, formally . 
refuses to recognize the Judgment of the Court of Appeal. 

The President of the Court of Appeal lias had interviews on the subject with the 
Minister of Justice, and I believe also with the Viceroy himself; but there is no 
prospect of any arrangement of this very serious constitutional diffictlty. 

In speaking with Clierif Pasha on the subject of the decision of the Court of 
Appeal, and the circular despatch on the subject communicated in General Stanton’s 
despatch No. 202 of 25tli May, his Excellency told me that lie expected that Her 
Majesty’s Government would express its views on the justice of the reasoning on which 
the Egyptian Government based its refusal to recognize the decision of the Court of 
Appeal. But though I asked him specifically what solution of the difficulty he would 
suggest, he did not seem prepared with any. He said that he wished first to know 
whether the several Powers who were parties to the judicial reform accepted in 
principle the conclusion of the circular memorandum. I am informed that the 
German and Austrian Governments have replied through their Agents here that they 
consider that the Egyptian Government has no right to oppose the decision of the Court 
of Appeal, but that the Erench Government has not as yet given its opinion. 

If the Viceroy succeeds in making financial arrangements to meet liis liabilities 
at the end of three mor tbs, during which payment of bonds falling due in April and 
May is suspended, it is possible that no serious consequences may ensue from the 
scandal of this opposition between the Sovereign and his chief Court of Justice. 
The Court of Appeal appears inclined to acquiesce in this defiance of its authority, and 
the party who is affected by the refusal to allow execution has no remedy but through 
the intervention of his own Government; and before this can be brought to bear, the 
three months’ suspension may be at an end, and the main question fall to the ground 
of itself, though there would always remain the minor difficulty of costs of suit and 
interest on the Judgment, to which the successful suitor would naturally lay claim. 

But from another point of view the question is certainly very serious. On the 
one hand, the whole principle of the Judicial Beform is attacked by the refusal of the 
Government to recognize a regular sentence of the new Courts, in the first instance in 
which it very seriously affected its own interests. On the other hand, it is impossible 
to deny that the interpretation which the Tribunals have put upon the Articles of the 
new Code, forming the basis of their decisions, is one which vitally affects the sovereignty 
of the Egyptian Government. 

Whatever may be the position of the Daira of the Viceroy in his private capacity, 
I think it could never have been the intention of the framers of Article 11 of the 
“ Beglement Judiciaire ” that a general measure of State, such as that of the postpone¬ 
ment of payment of interest on the National Debt, should be liable to be interfered 
with by the new Tribunals. An extension of the same reasoning would render all 
arrangements between the Viceroy and his creditors, to which any of the latter did not 
consent, absolutely nugatory and impossible. The remedy for this is, I venture to 
submit, quite easy. The foreign Powers may agree by Protocol to modify Article 11, 
or to add to it an interpretation clause, defining what public and general measures are 
not to be subject to the criticism of the Tribunals, and are not to give a right to 
foreigners to sue the Egyptian Government for damage incurred thereby. 

To settlo such a Protocol will no doubt take somo little time, and in the iuterval 
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the Government may find it impossible to procure funds to meet the deferred payments. 
Then fresh judgments may, and (in that case) probably will, be obtained against it. 
But it is very difficult to see how, without establishing a precedent which will render 
valueless every guarantee for the execution of the scheme of Judicial Reform, the 
Egyptian Government can, by any ex post facto agreement, be relieved from the 
obligation to submit to the final decision of the Court of Appeal in the cases where it 
has been pronounced. 

But unfortunately the financial distress of the Government threatens to produce 
other difficulties with the Tribunals, for which no excuse can be foqnd in any dispute 
as to jurisdiction. 

It is to be apprehended every day that attempts may be made to execute Judgments 
against the Viceroy, both in his private and public capacity, on account of commercial 
debts, about the obligation to pay which no doubt whatever can exist. 

During the last week I thought it my duty to bring to the notice of His Highness 
one of these cases. 

The British firm of Benecke, Souchay, and Co. obtained recently a Judgment of 
the Tribunal of Eirst Instance of Alexandria against the Daira of His Highness the 
Khedive, for the sum of 70,000/., in an action for non-delivery of sugar. The sentence 
was granted without appeal and with immediate execution, and, on obtaining it, 
Mr. Deacon, the representative in Alexandria of the plaintiffs’ firm, came to me and 
expressed his great disinclination to enforce his rights, though no offers of settlement 
which he could accept had been made to him on the part of the Daira. But as he said 
that he might be obliged to attempt to execute, I begged him to delay till I had in an 
unofficial manner spoken to His Highness the Khedive. My object, as I explained to 
him, was not so much to assist him in getting his money as to avoid what might be of 
serious consequence at the present moment—the execution on the property of the 
Viceroy for a commercial debt. 

I feared that the news of such an event would have a fatal effect on whatever 
confidence still existed in Europe in the solvency of the Viceroy’s Government. I 
therefore solicited an interview with His Highness, at which I told him my motives for 
urging a settlement with Messrs. Benecke, Souchay, and Co. 

His Highness frankly told me that he had no funds at his command to pay the 
amount of the Judgment, and he added that if execution were attempted, it would be 
found that there was nothing to be seized. Money there was none in the public 
Treasury, nor merchandize in the Government magazines, and if the sequester were 
placed on land or houses belonging to His Highness, it would be found that every foot 
of it was mortgaged. 

Messrs. Benecke, Souchay, and Co., therefore, would have to wait until the 
mortgages were paid, Avhich would indefinitely postpone their claim. But His Highness 
promised that if they would wait a few days he would pay them out of the proceeds 
of an extensive sale of “ cereals,” which ho expected to effect almost immediately. At 
the same time His Highness told me that if Messrs Benecke, Souchay, and Co. 
proceeded to execution, they should never bo allowed again to do any business with 
any branch of the Government Administration. 

I communicated this to Messrs. Benecke, Souchay, and Co., and in reply 
they disclaimed all desire to press unduly upon the Government, and consented to 
wait the few days required. Just before I left Cairo on Eriday last, the 30th ultimo, 
His Highness sent again for me, and told me that he had made arrangements for the 
settling with Messrs. Benecke, Souchay, and Co. to-day (Monday). But up to 
this moment nothing has been done towards effecting this result. I have just seen 
Mr. Deacon, and he assures me that the only offor which has been made to him is ono 
which he canuot accept, viz., in exchange for the orders which the firm holds for 
delivery of sugar, and for the security of their Judgment, to take orders for delivery 
of wheat in the months of July, August, September, and October. Messrs. Benecke, 
Souchay, and Co. might injure the Egyptian Government by attempting execu¬ 
tion on some of its ostensible property, but they do not wish to do this while they can 
see no certainty of realizing anything by the attempt. 

Thore is a common belief here that as the Government has been paying no ono 
for many weeks the revenue which lias been collected in that time has been remitted 
direct to the Viceroy, who has sent it privately to Europe. But I have been unable to 
find any positive proof of this, and I have heard, on good authority, that a consider¬ 
able sum has been spent lately in paying some portion of the arrears due to the army. 
But, at any rate, the general prevalence of this belief shows the distrust which, I am 
sorry to say, almost universally prevails, not only of the solvency but of the good 
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faith of the Government, and it is impossible to deny that there are good grounds 
for this want of confidence. 

A short time ago I had an opportunity myself of seeing how creditors of the 
Gover nm ent are treated. Before the departure of General Stanton, he had been 
lending unofficial aid to Mr. Falconer, the agent of the firm of Messrs. Bumess and 
Co., to whom the Government owe nearly 100,000/. for coal. I went myself 
with this gentleman to see the Minister of Finance, and his Excellency promised me 
that he would the next day pay an instalment of 20,000/., viz., 10,000/. in money 
and 10,000/. in value of beans, to be delivered i mm ediately. The order for 10,000/. 
was given on the o'ctroi of Cairo, but on its presentation to the Governor payment 
was refused, and up to this time (though more than three weeks have elapsed) 
Mr. Falconer has been able to encash only 2,000/. out of the 10,000/. As to the 
beans, it turned out that all that was offered him was an order for the delivery of 
10,000/. worth of them in three months’ time. 

Another case has come within my knowledge, in which a respectable British 
firm, which held Government ragas (or bills) for 3,000/. was reduced to composition 
with its creditors because it could not get this comparatively small sum. 

I could cite many instances of the distress which this state of things is pro¬ 
ducing already, hut I think I have said enough to let your Lordsliip see the real 
position of affairs. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 


No, 10. 


The Earl of Derby to Mr. Cookson. 

(No. 142.) 

gjj 5 Foreign Office , July 17, 1876. 

’ I APPROVE the action taken by you with regard to the case of the British 
firm of Benecke, Souchay, and Co., who had obtained a Judgment of the 
Tribunal of First Instance of Alexandria against the Daira of the Khedive for the 
sum of 70,000/., as reported in your despatch No. 225 of the 3rd mstant. 

I am, &c. 

(Signed) DERBY. 


No. 11. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane t . 

Gentlemen, Foreign Office, July 17, 1876. 

WITH reference to my letter of the 5th ultimo, I am directed by the Earl of 
Derby to transmit to you a further despatch from the Acting British Agent and 
Consul-General in Egypt with regard to the decisions which have been given in the 
new Mixed Tribunals against the Daira of the Khedive, as well as a despatch to 
Mr. Cookson, approving his action respecting the case of Messrs. Benecke;* and 
I am to request that you will take the inclosed despatches into your consideration, 

together with those relating to this subject which are already before you. 

I am, &c. 

(Signed) TENTERDEN. 


No. 12. 

Mr. Cookson to the Earl of Derby.— (Received July 25.) 

My Lord ^ Alexandria, July 18, 1876. 

IN continuation of my despatch, Confidential, No. 225 oi 3rd instant, respecting the 
conflict between the Courts and the Government and the financial position hero, I have 
the honour to report that on the 23rd of May last the Second Chamber of the Tribunal 
of First Instance delivered a Judgment by default on the case Pepo Cammeo v. 
Daira Sanieh and the Egyptian Government, on an action for 3,000/. on a Treasury 

• Nos. 9 and 10. 
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bond, condemning the defendants in the amount claimed and costs, with immediate 
execution. The plaintiff, who is an Italian subject, elected to execute upon the Palace 
of the Viceroy at Ramleh, and on 11th instant the Officer of the Court presented 
himself and demanded to be allowed to enter in possession. The Director of the Daira 
at Alexandria refused to admit him, and made the technical objection that the plaintiff’s 
writ did not allege that it was to be executed without security (“ sans caution”). 
This objection was argued before the Tribunal and held good. But this decision only 
delayed the proceedings until the 13th when the security was perfected. Yesterday, 
the 17th instant, another attempt was made to execute upon the Palace, but opposition 
was again made, and, as I am informed, on technical grounds. The next step for the 
plaintiff to take is to apply to the President of the Tribunal (as provided by the 
Egyptian Code), and on this application the President should demand the assistance 
of force from the local authority. In the present case no such application has up 
to this moment been made by the plaintiff. If, however, this should be done, and 
the Government refuse to recognise the sentence or to give its assistance, I believe 
there is reason to apprehend that the Tribunal will not this time acquiesce in this 
defiance of its jurisdiction: and the result may be that the whole machinery of the 
new judicial system will be arrested, if, as is possible, the judges agree not to continue 
their sittings while their decisions are not respected. It is much to be desired that 
this catastrophe may be averted. In the meantime the Egyptian Government are 
expecting with some anxiety the opinion of Her Majesty’s Government on the merits 
of this controversy. 

I regret to have to add that since my last despatch no progress has been made 
towards a settlement of the claim on which Messrs. Benecke, Souchay, and Co. have 
obtained the Judgment of the Alexandrian Tribunal. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 


No. 13. 

Lord Lyons to the Earl of Derby.—(Received July 26.) 

(No. 581.) 

My Lord, Paris, July 25,1876. 

THE Due Decazes spoke to me this morning of the difference which appears to 
have arisen between the Khedive and the new Egyptian Tribunals. 

He said that he had received from the German Embassy a Memorandum on the 
subject, from which it appeared that the German Government held that the Tribunals 
were entirely in the right and ought to be supported. 

Such, he understood, was also the opinion of the Government of Austria and of 
the Government of the Netherlands. 

The Duke went on to say that to him it appeared to be extremely important that 
on this first occasion on which the independence of the Tribunals was in question, they 
should receive, in a manifest and striking manner, the support of the European 
Governments. If the Egyptian authorities were allowed to set the Tribunals at nought 
this time, the whole system, under which it had been sought to improve the adminis¬ 
tration of justice in Egypt would by degrees collapse. The experiment which the 
Powers had consented to try, had hitherto appeared to be succeeding admirably, to be 
affording a security for the administration of justice formerly unknown in Egypt, and 
to be giving general satisfaction. But the continuance of its success would no doubt 
depend upon the firmness with which the Powers resisted at the beginning attempts 
by the Egyptian authorities to encroach on the independence and the jurisdiction of 
of the Tribunals, and the present appeared to be an occasion on which firmness was 
essentially necessary. 

The Duke told me that he had referred the case to the Minister of Justice in order 
to obtain a legal opinion upon it. 

He added that he should be very glad to be made acquainted with the view taken 
of it by Her Majesty’s Government. 

I have, &e. 

(Signed) LYONS. 
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The Earl of Derby to Mr. Malet. 


(No. 404.) 

Sir, Foreign Office, August 2, 1876, 

THE Italian Ambassador, in conversation with, me on the 29th ultimo, referred 
to the question which had recently arisen between the Viceroy of Egypt and the 
International Mixed Courts in regard to the Judgment pronounced against the Daira. 
His Excellency said that the Italian Government hesitated to pronounce a definite 
opinion on the subject, but were inclined to doubt whether the Tribunals had not 
exceeded their powers. They had referred the question to their Legal Advisers. 

I am, &c. 

(Signed) DERBY. 


No. 15. 

Mr. Cookson to the Earl of Derby.—(Received August 7.) 

(No. 233.) 

My Lord, Alexandria, July 29, 1876. 

IN continuation of my despatch No. 229 of 18th instant relative to the conflict 
between the Egyptian Government and the Mixed Tribunals as to the legality of the 
Einancial Decree of 7th May, I have the honour to report another incident which 
threatened at one time to bring this conflict to a crisis, but which has apparently 
terminated without any serious consequences. 

On Thursday week, the 20tli instant, M. Haakman, the Dutch Member of the 
Tribunal of Eirst Instance of Alexandria, sitting alone as Judge of the Summary Civil 
Court, having before him a claim for rent by one private individual against another, 
proceeded, without any previous intimation to, or concert with, any of his colleagues, 
to deliver the Judgment, of which a report from the “ Egypte Judiciaire ” is inclosed, 
postponing the case till the 28th October, when the vacation terminates, on the ground 
that the refusal of execution of the sentences of the Tribunals by the Government is 
equivalent to a suppression of guarantees for the sovereignty of law, and therefore 
implies a suspension of all legal procedure. 

The same course was also pursued by M. Haakman in all other cases brought 
before him that day. In fact, he suspended altogether the working of the machinery 
of the Court over which lie presided. 

On this coming to the knowledge of the Court of Eirst Instance and of the 
President of the Court of Appeal, meetings were Held to consider what course the rest 
of the Judges were bound to take. The result of their deliberations has been that 
M. Haakman has consented that another member of the Tribunal shall be substituted 
for him as Judge of the Summary Court, thus rendering it unnecessary to criticise a 
course which he has practically admitted to have been ill-advised and improper. 

The difficulty has now, therefore, been got over for the present; and the action of 
the rest of the Courts in disapproving the conduct of M. Haakman seems to show that 
they are animated by a spirit of moderation which may avert or appease further 
conflicts. 

I regret to say that the decision of M. Haakman gave rise to some excitement in 
Alexandria: a mob, composed mostly of idlers and vagabonds, paraded the streets for 
two successive nights, and assembled under the windows of M. naakman’s house, for 
the purpose of bestowing on him the very questionable honour of their applause. I 
am informed that seditious cries against the Khedive and his Government were freely 
uttered, but the police prudently abstaining from open interference, nothing came of it 
all but ridicule of this so-called “ demonstration ” and its promoters. The ringleader? 
appear to have been certain Italian subjects, and the local papers report that the 
Italian Consul-General, acting under orders from home, has taken this opportunity of 
ridding himself of some of these by deporting them from the country. Meantime the 
Government has taken measures, by strong reinfoi cement of the night police patrol?, 
to prevent the recurrence of any such scenes. 

I did not report this incident to your Lordship by the last mail, because I was 
waiting to see in what it would result. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 


Inclosure in No. 15. 

Extract from “ VEgypte Judiciaire ” of July 20, 1876. 

. Tribunal de Justice Sommaire a Alexandrie. 

Frangois Barrozzi contre Heliopoulo , Ddfaillant. 

LE Tribunal de Justice Sommaire siegeant a Alexandrie jugeant en premiere 
instance : 

Attendu que l’affaire est en dtat; 

Attendu cependant que la justice nc prononce que sous la garantie gouveme- 
mentale de 1’execution objective de ses arrets; 

Attendu que pour le moment cette garantie vient d’etre supprimde; 

Attendu que par cette suppression les Jugements se trouvent privds de l’autoritd 
souveraine dont la Loi les a investis, et du maintien de laquelle 1’Article 515 Code de 
Procedure Civile et Commerciale charge les Tribunaux dans la personne de leurs 
presidents; 

Attendu que la suppression de la garantie prdcitee implique celle des regies de 
procedure, qui dans les circonstances normales permettent de juger sur le champ ou h 
huitaine; 

Par ces motifs: 

Retient l’affaire, la renvoie a l’audience de ce Tribunal de Samedi, 28 Octobre, 
1876, ou bien, anterieurement a cette date, celle que le Tribunal fixera aussitot que 
la certitude legale de l’execution objective des Jugements sera retablie. 

Reserve les frais. 

Le President, 

(Signd) HAAKMAN. 

Le Greffier, 

(Signd) Verita. 

Alexandrie, le 20 Juillet, 1876. 


No. 16. 

The Law Officers of the Crown and Dr. Deane to the Earl of Derby.—(Received August 9.) 

My Lord, Temple , August , 1873. 

WE are honoured with your Lordship’s commands signified in Lord Tenterden’s 
letter of the 5th J une last, stating that he was directed by your Lordship to transmit 
to us the accompanying despatch from Her Majesty’s Agent and Consul-General in 
Egypt, reporting that a question of the validity of the recent Decrees for the unifi¬ 
cation of the Egyptian debt had been raised in the new Court of Appeal at Alexandria, 
in consequence of an action which had been brought against the Daira of the Khedive 
for the non-payment of a Daira bond due last April, and inclosing an abstract of the 
decision of the Court, by which the Daira was called upon to pay the bond. 

That Lord Tenterden was to request that we would take those papers into our 
consideration, and favour your Lordship with our opinion as to the instructions which 
should be given to General Stanton on this subject. 

That two further despatches from General Stanton were therewith inclosed, which 
Lord Tenterden was to request that we would take into our consideration with that 
above referred to. 

In obedience to your Lordship’s commands wo have the honour to report— 

That we unfortunately arc not agreed upon the question whether the Judgment 
of the now Tribunals was right or not; for, while the Attorney and Solicitor-General 
are of opinion that the Decree of the Khedive took away the plaintiff’s right of action, 
and, therefore, the Judgment against the Khedive was wrong, Dr. Deane is of opinion 
that the Decree was inoperative, and could not affect the rights ceded to foreigners 
under the Treaty and the new Code. 

But we all agree that if the Decree is “ une atteinte portde h un droit acquis d’un 
(Stranger par un acte d’administration,” ner Majesty’s Government may properly 
direct Hor Majesty’s Agent and Consul-General in Egypt to point out to tho Khedive 
that the Decree is a breach of the compact made with the Powers who were consenting 
parties to the establishment of the new jurisdiction and Tribunals. 
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We have read the farther papers sent in reference to this matter, hut the above 
report applies also to them. 

We have, &c. 

(Signed) JOHN HOLKER. 

HARDINGE S. GIEEARD. 

J. PARKER DEANE. 


No. 17. 

Memorandum by the Lord Chanccllov as to Egyptian Courts. 

THIS is evidently a very serious affair, and it appears to go to the root of the 

whole arrangement as to the unification of the Egyptian debt. 

The two important Articles are the 10th and 11th, as to the competence of the 

Egyptian Courts (page 195 of E. O. Book, 2548). , •• 

The 10th Article makes the Government the “ administrations, and the Dairas 

justiciable before the Court in suits with foreigners. . ... , 

The Khedive, as I understand, contends that this means justiciable according to 
whatever may he the law of Egypt for the time being, hut that he may change le 

law from time to time in any way he thinks fit. 

Possibly this might be argued if the 10th Article stood alone. # 

But the 11th Article provides that the Court may pronounce judgment (taking as 
their standard the Code Civil) against attempts which prejudice a right acquired by a 

foreigner “ by an act of administration.” ... , 

The words “by an act of administration” may be coupled either with the word 

“ attempts,” or with the word “ acquired.” , „ 

The Khedive’s argument seems to couple the words with the word attempts, 
and it alleges that in this case the “ attempts ” are not “ attempts by an act ot 

administration,” but by an act of legislation. , 

I cannot agree with this. It is evident that Article 11 must have Meant some¬ 
thing more than Article 10. Article 10 made the “administrations > justiciable, and 
Article 11, in protecting foreigners against the “act of administration, must have 
meant something more than Article 10. In fact, in a country where the Sovereign is 
absolute, and has in himself absolute legislative power, a decree or law made m a 
matter of administration is itself an act of administration, and the Decree ot the 
Khedive for the suspension of payments, and the unification of the debt, is itsell an 
act of financial administration, and as such may well come under the judgment ot the 

Court by Article 11. 

I think the German Memorandum is in substance right. . . 

I think, however, that it is most important that the powers which joined m 
setting up the Court should unite in any protest that is made, or m any step that is 
taken, to get rid of the dead-lock. It appears probable that, putting 1 ranee aside, 
the other European Powers arc disposed to support the authority ot the Court. 
Whether Prance will do so may be doubtful, both because she has never looked 
favourably upon the Court, and also because she is probably interested m the arrange¬ 
ment for the unification of the debt. CAIRNS 

August 15, 1876. 


No. 18. 

Mr. Cookson to the Earl of Derby— {Received August 18.) 

(No. 238.) Alexandria, August 9, 1876. 

y “have the honour to inform your Lordship that I have received a despatch 
from Cherif Pasha, requesting me to lay before Jdcr Majcst;y s' ^Government a proposi. 

tion for an increase of the number ol European Judges ol the<‘substd- 
Iustanee, by the appointment as such of the gentlemen at present a„tin D as Substi 

tUtS D as long ago as last April, the President of the Cournot 

Appeal represented to the Minister of Justice that the number ol Judges at the Coirnls 
Of Alexandria, Cairo,, and Ismailia, respectively eight, live, and lour, would p 


» 


17 


insufficient to dispose of the various judicial work which the new Tribunals have to 
perform, and the experience of the succeeding months lias proved the correctness of 
this anticipation. There is already a considerable arrear of cases at Alexandria and 
Cairo, and this will probably increase during the vacation, which terminates the 1st of 
November; and yet nothing hardly has been yet done to dispose of the claims against 
the Egyptian Government pending when the Judicial Reform was inaugurated, and 
which are to be referred to the Special Commissions, composed of Judges of Eirst 
Instance. 

The Egyptian Government wishes to supply the number of new Judges required 
from the ranks of the “ Parquet,” on the ground of the experience which its members 
have already acquired of the procedure of the Courts and of affairs generally in this 
country. 

< Her Majesty’s Government is therefore asked to consent to the appointment of 
Mr. Law, now “ Substitut du Procureur-Gendral,” as Judge of the Courts of Eirst 
Instance, on the same footing as the two English members already nominated. 

Of course the proportion of European to native Judges fixed by the original agree¬ 
ment between the several Powers and the Egyptian Government will he preserved 
unaltered in the Courts, but Cherif Pasha’s despatch adds that, if this proposed 
augmentation of Judges is accepted, the Viceroy’s Government assumes to itself (his 
Excellency’s expression is “ retains ”) the pow r er of appointing, if necessary, fresh 
“ Substituts du Procureur-Gendral,” without having recourse to the foreign Powers for 
their consent. 

It does not appear that there is any intention at present of exercising this power; 
and Clidrif Pasha points out that the functions of these officials are neither extensive 
nor important, and that their number admits of being curtailed without any injury to 
the working of the judicial system. That this is so, will, I think, be admitted by 
anyone avIio has taken pains (as it has been my duty to do) to watch the course of 
proceedings in the new Mixed Courts. The original stipulations on the part of Erance 
for the nomination of one of her citizens as a member of the “ Parquet ” induced the 
other Great Powers to make similar demands; but the duties of the Procureur-Gendral 
and his substitutes in Courts which have practically little or no criminal jurisdiction 
must for the most part be of a very perfunctory character; and it is only in very rare 
oases that the “ conclusions ” which they present have any influence on the decision of 
the Judges; nor is it easy to see what practical importance can be attached to these 
functionaries not being Egyptians. They arc in all countries the representatives of 
the Government; and if the Viceroy appointed in all cases his own subjects as succes¬ 
sors of the Europeans promoted to be Judges, I do not think any evil consequences 
would ensue. I am bound, however, to point out to your Lordship (as I have already 
done verbally to Clidrif Pasha) that his Excellency in his despatch (of which I have 
the honour to inclose a copy) seems to forget that the assumption by the Egyptian 
Government of this right is contrary to the terms of the second clause of the Protocol 
with Erance of 10th November, 1871, adopted by the agreement between Great 
Britain and Egypt, signed on 31st July, 1875. That clause stipulates that “ one of 
the members of the * Ministdre Public ’ shall be chosen from the Erencli Magistracy,” 
and that “ if a second Chamber be created in one of the Tribunals of Cairo, or of 
Zagazig, and in consequence the ‘ personnel ’ of the ‘ Parquet ’ be increased, another 
member of the * Ministdre Public ’ shall be also chosen from Erencli Magistrates.” It 
will require therefore an express consent from those Powers w r ho have adopted this 
agreement to authorize the course which the Egyptian Government intimate their 
intention of following. 

Still, I trust that your Lordship will not think this objection fatal to the proposal 
now made, which recommends itself to the Egyptian Government, and will not, I 
believe, be loss approved of by your Lordship, because it involves no such addition to 
the Budget of the Ministry of Justice as would be necessitated, if the Powders insisted 
on maintaining intact their right, under the Protocol with Erance of 10th November, 
1871, of nominating members of the “ Parquet ” in place of the European gentlemen 
whom it is now proposed to appoint Judges. 

The despatch of Clidrif Pasha, in conclusion, begs that as early a reply as possible 
may be given to this proposal, as the new- arrangement of the Courts must be carried 
into effect before the 15th October next. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 
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Inclosure in No. 18. 


Cher if Pasha to Mr. Coohson. 

M. le Gerant, * Caire , le 3 Aodf, 1876. 

GRACE a l’appui ferme et dclaird que le Gouvernement de Sa Majestd a bien 
voulu prefer a la Reforme Judiciaire, les nouveaux Tribunaux ont pu etre ddfinitive- 
ment installs, et commencev a fonctionner dds le l er Edvrier. 

Leurs debats, M. le Gerant, sont de nature a demontrer de la manidre la plus 
dvidente l’importance des nouvelles institutions, et a laisser prevoir le ddveloppement 
qu’ellcF sont destindes a acqucrir. 

II suffit, pour s’eu eonvaincre, de consulter l’etat des affaires presentdes au Tribunal 
d’Alexandrie dans les cinq premiers mois de l’exercicc, et qui ont atteint le cliiffre de 
2,600, dont 1.02G ont etc jugdes. 

Aussi, M. le Gerant, des la fin d’Avril, M. le Vice-President de la Cour d’Appel, 
dans un rapport trds circonstancie, adressd au Ministdre de la Justice, n’lidsitait pas k 
declarer que le nombre de Unit, einq et quatre juges Europeans auprds des Tribunaux 
d’Alexandrie, du Caire et d lsmailia, dcviendrait ccrtaincment insuffisant, malgre toute 
l’activitd, toute l’aptitudc, tout le ddvouement apportes par cbacun de ses magistrats 
dans l’cxercice de ses fonctions. 

Cette ddclaration s’explique d’autant plus facilement, que ce n’est pas seulement 
le cliiffre considdrable des affaires qu’il faut prendre en considdration; e’est encore la 
varidtd des attributions et de la procedure des nouveaux tribunaux. En effet, ils sont 
en memo temps tribunaux de justice sommaire, tribunaux civils, tribunaux de com¬ 
merce, tribunaux de contraventions, et mcme tribunaux correctionnels et ^instruction 
pdnale, en matidre de crimes et debts, malgrd les restrictions apportdes dans leur 
competence a ce dernier point de vue. 

Evidemment, ces nombreuses attributions compliquent et surebargent le service 
des tribunaux autant que la gestion des greffes. 

Deja le personnel des greffes, liuissiers et interprdtes a du etre double, pour 
pouvoir suffire aux exigences du service. 

En ce qui coneorne le personnel de la magistraturc, M. le Vice-Prdsidcnt de la 
Cour d’Appel fait observer, dans son rapport, que le Tribunal d’Alexandrie cst com¬ 
pose de deux chambres dont chacune exigo trois Juges Europecns pour sa formation, 
et ne peut repondre aux besoins de la situation a moins de trois audiences par semaiue, 
qui entrainent de longues deliberations et la redaction de nombreuses sentences, 
absorbant tout le temps, toutes les forces do ces magistrats. 

II ajoute que le Juge, charge d’abord do la justice sommaire, h Alexandria, ai fini 
par se trouver, malgrd beaucoup d’cxpdricncc et d’babiletd, dans l’impossibilite de 
porter a lui soul le fardeau des nombreuses affaires inscrites au rdlc de cliaque 
audience, et qu’il a fallu lui adjoindre un autre magistral. 

De sorte que le service des deux chambres et de la justice sommaire du Tribunal 
d’Alexandrie occuperait deja surabondamment les Juges Europdcns. 

Et cependant, eo Tribunal doit encore pourvoir en ce qui coneorne les Juges de 
service et do rdfdrd en matiere urgente, en matidre de faillites, de contraventions, et, 
le cas dchdant, de crimes et debts. II doit dgalement fournir le personnel ndeessaire 
aux chambres specialcs, appeldes a juger les reclamations pendantes. 

Pour ce qui regarde la Cour d’Appel cbacun sait qu’clle a unc trds large part dans 
l’oeuvre commune, et que, tout cn rendant la justice, clle est encore chargee de la 
direction generate do la surveillance, de la discipline, Ac. 

Quant aux Tribunaux du Cairo ct d’Ismailia, ils sc trouvent rolativemeut dans 
les memos conditions que celui d’Alexandrie. 

Au Tribunal du Caire, compose seulement de cinq Juges Europdcns, les affaires 
abondent a un point tel, quo le nombre des proods depasse les deux-tiers de ccux qui 
sont pendants au Tribunal d’Alexandria et que, des le principe, il a fallu prevoir la 
creation d’unc Seconde Cbambre. 

Le Tribunal d’lsmailia ue comptc que quatre Juges Europdcns. 

La ddldgation pdriodique d’un Juge de ce Tribunal, a Port Said, lo prive, en outre, 

temporairement, du coneours d’un de ses membres. 

L’insullisance du nombre se fait done sontir dans tout le personnel de la Magis- 
trature; d’autant plus quo le Code de Procedure dtablit Tincompatibilitd qu’il y aurait 
^ rdunir diffdrentes fonctions dans les mains d’un memo Juge, ct quo, d’autre part, 
Pdtat actual de ce personnel ne se pretc gudre a l’applieation de 1’Article 4 du lldgle- 
ment d’Organisation, qui (lit qu’en casd’absence ou d’empeehement, on pourra pourvoir 
au moyen de delegations de Juges d’un Tribunal a un autre. 




Comment remddier a cette insuffisance dans l’intdret de la bonne administration 
de la justice ? 

C’est la une question serieuse qui a vivement prdoccupde le Gouvernement du 
Khedive, du jour ou l’insuffisance s’est manifestde et a dtd ddmontrde par la Cour 


d’Appel, interprdte des convictions de toute la magistrature, et appuyee par le meme 
Article 4 du Rdglcmcnt d’Organisation Judiciaire, qui dispose que le nombre des 
Juges d’Appel ou de Premidre Instance pourra etre augmente, si la Cour en signale la 
ndeessite, pom* le besoin du service, sans que la proportion fixde entre les Juges 
indigenes ct dtrangers puisse etre modifiee. 

Aprds avoir murement considdrd la situation, et puise des renseignements certains 
aux meilleurs sources, le Gouvernement du Khedive a pensc, M. le Gerant, que le 
remdde le plus facile ct lo plus prompt serait dc chercher dans le personnel meme 
fonctionnant ddjh auprds des nouveaux Tribunaux, en dehors des Juges proprement 
dits, afin d’y trouver, autant que possible, les elements ndeessaircs pour rempbr le but 
qu'il importe d’atteindre. 

Dans cet ordre d’idecs, son attention a etc parti cub dr ement attiree par le Cour 
vers le personnel du Parquet. 

Messieurs les substituts Europecns sont deja inities a la marche des Tribunaux 
et des affaires du pays ; e’est un avantage des plus sdrioux. 

Ils ont, d’ailleurs, etc dprouvds; l’expdriencc, les connaissances acquises se 
rdunissent chcz cux, pour cn fairc des juges aptes ct capablcs. 

D’un autre cdtd, les attributions du Parquet sont naturellcment renfermdes dans 
les limites qui ont dtd posdes par la reforme et, dans ces limites, l’intervention du 
Ministdre Public n’a pu s’excrccr jusqu'a present, en matidre civile, qu’en dehors des 
questions relatives au statut personnel, questions si dclicates, si frequentes, ct qui, 
ailleurs, ouvrent le plus large champ a son action. En matidre pdnale, clle ne saurait 
dgalement s’exercer maintenant que dans des eas spdeiaux. 

Par suite, il scmblc qu’un nombre des substituts plus restreint peut, du moins 
dans l’etat des cboscs actuel, repondre aux besoins dc la situation ct au but de 
l’Articlc 27 du Rdglement d’Organisation, qui prevoit l’existence d’un nombre de 
substituts suflisant pour le service des audiences et la police judiciaire. 

A cet occasion, la Cour fait observer que, dans les quclqucs mois qui viennent 
de s’dcoulcr, les fonctions du Ministdrc Public ont etc ordinairement confides par 
M. le Procurcuv*General a des substituts indigdnes, taut (levant lo Tribunal d’Appel, 
jusqu’a la rd cento arrivde de M. Yacher, quo devant le Tribunal Civil et Commercial 
du Cairo, tandis quo les substituts Europeans sont rcstds plus spdcialement charges de 
la justice sommaire. 

Et clle se plait a considdrcr commc entidrement justifidc la confiancc que 
M. lc Proeuveur-Gdndral a ainsi tdmoigndc aux substituts indigenes, qui avaient 
besoin d’etre inities, aussi promptement que possible, a la pratique des affaires, et dont 
le coneours intelligent ct ddvoud est devenu pour le Parquet un element des plus stirs 
au point de vue du but a atteindre. 

On lo sait, du rcste, la nomination du nombre dc substituts actuellcmcnt cxistants 
a dtd moins lc rdsultat des ndcessitds prdsentes du service que ^application d’une 
mesure adoptee a loutc dvcntuabtd et commc une preuve de ddference envoi’s les 
Grandcs Puissances, a l’dgard desqucllcs le Khedive a voulu ohserver le principe d’une 
parfaitc egalite et de garanties identiques. 

A ce dernier point dc vue, si la coopdration de MM. les Substituts, fonctionnaircs 
amovibles, est une garantie de plus pour la strictc observation du bon droit, il parait 
dvident que leur cooperation commc Juges, revetus du caraetdro de l’inamovibilitd, ne 
pourra qu’ajouter encore a cette garantie et a la satisfaction des Puissances interessees. 

Ce sont la des considerations, M. le Gdrant, qui ont amend lc Gouvernement, 
inspire par la Cour d’Appel, a chercher dans le Parquet memo les auxibaires devenus 
indispensablcs pour les Tribunaux. 

Lc Khedive mo charge, en consequence, do proposer quo MM. les Substituts 
nommds sur la presentation des Gouvcrncmcnts intdressds soient attaclids cn quabtd 
de Juges aux Tribunaux de Premidre Instance, auprds (lesquels ils ont fonctionnd 
jusqu’a present. 

En vous transmettant cette proposition, pour cc qui regarde Mr. Law, j’ai la 
confiancc, M. le Gerant, que pdndtrd dc l’ctat des clioses et des ndcessitds qui deter¬ 
minant le Gouvernement du Khedive a fairc cette demarche, dans l’intdret de la 
justice, vous voudrez. bien la recommander a toute la bicnveillaute attention du 
Gouvernement tie Sa Majcstd. 

Si clle est acceptde, comma le Gouvernement du Khddivc l’espdre, Mr. Law sera* 
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du jour de l’acceptation, dans les memos conditions quo les Juges de Prcmibrc Instance 
deja nommes. 

Du jour aussi de l’acceptation, le Gouvemement du Khedive pourra exercer 
librement le droit mentionne a l’Article 4 du Rbglcmentd’Organisation Judiciairc, pour 
le maintien de la proportion fixde entre les Juges indigenes ct ctrangcrs. II conscrvera, 
d’ailleurs, l’entibre faculte de pourvoir par lui memc, pour tout ce qui concernera le 
personnel du Parquet, sans avoir a s’adresser aux Gouvcrnemcnts ctrangcrs, qui, dans 
les circonstances, se trouveront complctcment dbsinteresses par le fait du chargement 

des substituts en Juges. # , A 

Je me permets d’aj outer, M. lc Gdrant, que la Corn* attache un veritable intbret a 
ce qu’une decision soit prise a cc sujet avant lc 15 Octobro prochain, afin qua partir 
de cette date les Tribunaux soient a memo de continuer leur fonctionncment avec un 
personnel plus eomplet, et, par suite, mieux en etat d’accomplir 1cm 1 mission si impor- 
tantc et si difficile. 

Jc vous saurais done gr6 de vouloir bien me fairc connaitre la rdponse du 
Gouvernement de Sa Majeste dbs qu’clle vous sera parvenue et je vous ronouvelle. 

Lc Ministrc des Affaires Etrangercs, 

(Signd) CHERIF. 


No. 19. 

General Menabrea to Mr. Lister.—(Received August 22.) 

(.Particulibre et Confidentielle.) 

Mon cher Mr. Lister, Londres, le 21 Aout,181b. 

J’AI l’honneur de vous envoyer ci-joint lc Pro-memoria que vous m’avcz demands 
relativement a la proposition faite par le Gouvernement Egyptien d’appcler aux 
fonctions de Juges les Substituts-Prooureurs du Ministbre Public de nationalite 
btrangbre, avec l’adjonction de Juges indigenes dans les proportions dtablies par lc 

Rbglement. , . , 

Comme il est necessairc que les diverses Puissances se mettent d accord avant 

de donner leur adhesion it ce projet, mon Gouvernement ddsircrait beaucoup de 
connaitre a ce sujet l’opinion de Lord Derby, auquel jc vous prie de fairo parvenir mon 
Pro-memoria. 

Agreez, &c. 

(Signb) H. MENABREA. 


Inclosure in No. 19. 


Pro - memoria. 

VU le nombre insuffisant de Juges attaches aux nouveaux Tribunaux Egyptians, 
le Gouvernement du Vice-I!oi, d’aprbs l’avis favorable de la Cour d’Appel, a adresse 
une Circulaire, en date du 5 courant, aux Agents ctrangcrs, par laquelle il est 
demandb de pouvoir nommer Juges tous les Substituts-Prooureurs de nationalite 
btrangbro, auxquels on adjoindvait un nombre correspondant de nouveaux Juges 
indigenes, dans les proportions etablies par le Rbglement Organiquc. Les Substituts- 
Procureurs ainsi promus a la charge de Juge ne seraient pas remplacbs par d autres 
nominations, vu que leur pro 

requise (ainsi que l’assurc la Circulaire) par les exigences positives du stmee, ct quo, 
dans leur designation, on devait voir exelusivement une marque de deference du 

Khddive envers les Puissances. . . ,. 

On desirait connaitre la pensbe du Ministere Anglais au sujet do cette innovation 

que l’on voudrait mettre a execution le 15 Oetohre procliam, et au sujet de laquelle il 

serait necessairc que les Gouvernements se missent prbalablemcnt d’accord. 

Londres, le 21 Aout, 1870. 
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No. 20. 


The Earl of Derby to Lord Lyons.* 

(No. 808.) 

My Lord, Foreign Office, August 28, 1876. 

I TRANSMIT to your Excellency herewith a copy of a despatch addressed to 
me by Mr. Cookson, Her Majesty’s Acting Agent and Consul-General at Alexandria, 
inclosing a copy, of a note he has received from Cherif Pasha, requesting him to lay 
before Her Majesty’s Government a proposition for an increase of the n um ber of 
European Judges of the Mixed Courts of Eirst Instance by the appointment as such 
of the gentlemen at present acting as “ Substituts du Procureur-Genbral.” 

Your Excellency will perceive from Mr. Cookson’s despatch that the Egyptian 
Government desire to supply the number of new Judges which may be required from 
the ranks of the “ Parquet,” on the ground of the experience which its members have 
already acquired of the procedure of the Courts and of affairs generally in Egypt, and 
he further draws the attention of Her Majesty’s Government to a passage in Cherif 
Pasha’s despatch, which states that if this proposed augmentation of Judges is 
accepted by the Powers the Viceroy’s Government assumes to itself the power of 
appointing, if it is found necessary to do so, fresh “ substituts du Procureur-Genbral ” 
without having recourse to the foreign Powers for their consent; and although 
Mr. Cookson does not appear to anticipate that any serious inconvenienco would arise 
if the Egyptian Government were to take this step* still he states that lie has pointed 
out verbally to Cherif Pasha that the assumption by the Egyptian Government of this 
right is contrary to the terms of the 2nd clause of the Protocol with Erancc of the 
10th of November, 1874, and adopted by the agreement between Great Britain and 
Egypt, signed on the 31st of July, 1875. 

Before Her Majesty’s Government, however, return any reply to the proposals of 
the Egyptian Government on this subject they are anxious to learn what views the 
French Government entertain concerning them, and I have, therefore, to request your 
Excellency to bring this matter to the notice of the French Government with as 
little delay as possible, and endeavour to ascertain in what light they view the 
proposals which are set forth in Cherif Pasha’s despatch. 

I am, &c. 

(Signed) DERBY. 


No. 21. 


Circular addressed to Her Majesty’s Representatives abroad. 


Sir, * Foreign Office, August 30, 1876. 

THE question of the validity of the recent Decrees for the unification of the 
Egyptian debt has been the cause of a serious dispute between the Khedive and his 
new Court of Appeal at Alexandria, arising from an action which has been brought 
against the Daira of the Khedive for the non-payment of a Daira bond due in April 
last, and which resulted in a judgment of the Court calling upon the Daira to pay the 
bond in question. 

The execution of this sentence was forcibly resisted by order of the Khedive, and 
a Circular was issued by the Egyptian Government to the foreign Representatives 
declaring that the new Tribunals were incompetent to assume legislative functions, and 
that the Government had no intention of resigning its powers by subjecting its legis¬ 
lative measures of general interest to the sovereign control of its new Tribunals. 

Many similar claims on the Khedive’s Daira estate have since been tried before 
the Courts with similar results. 

Her Majesty’s Government cannot but regard this state of things as one of a very 
grave nature. It appears, indeed, to go to the root of the whole arrangement for the 
unification of the Egyptian debt. 

The Articles of the “ Rbglement d’Organisation Judiciaire” moro immediately 
affecting the case are the 10th and 11th, which define the competency of the Egyptian 
Courts. 

The 10th Article makes the Government, the “ Administrations,” and the Da'iras 
justiciable before the Court in suits with foreigners. 


* A similar despatch was addressed to Mr. Macdonell. 
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The Khedive, it appears, contends that this means justiciable according to what¬ 
ever may he the law of Egypt for the time being, but that he may change the law 

from time to time in any way he thinks fit. 

Possibly this might he argued if the 10th Article stood alone. 

But the 11th Article provides that the Court may pronounce Judgment (taking as 
their standard the Code Civil) against attempts which prejudice a right acquired by a 
foreigner “ by an act of administration.” 

The words “ by an act of administration ” Inay be coupled either with the word 

“ attempts ” or with the word “ acquired.” _ „ 

The Khedive’s argument seems to couple the words with the word “ attempts, and 
it alleges that in this case the “attempts” are not “attempts by an act of adminis¬ 
tration,” but by an act of kgislation. , * 

Her Majesty’s Government cannot take this view. It is evident that Article 11 
must have meant something more than Article 10. Article 10 made the “ adminis¬ 
tration ” justiciable, and Article 11, in protecting foreigners against the “ act oi 
administration,” must have meant something more than Article 10. _ In tact, m a 
country where the sovereign is absolute, and has in himself absolute legislative power, 
a Decree or Law made in a matter of administration is itself an act of administration, 
and the Decree of the Khedive for the suspension of payments and the unification ol 
the debt is itself an act of financial administration, and as such may well come under 

the judgment of the Court by Article 11. . . 

Adopting this view of the case, Her Majesty’s Government consider that it is 

most desirable that the Powers which joined in setting up the Courts should unite m 
addressing a joint protest against the action of the Khedive and his Government, a 
course which can only tend to w*eaken the position of the Judges and destroy the 
efficacy of the Law Courts. 

I have accordingly to instruct your Excellency to communicate to the 
Government the views of Her Majesty’s Government in this matter, and to invite them, 
should they concur therein, to give instructions to their Representatives m Egypt o 
concert with his colleagues for the purpose of drawing up a joint protest to be addressed 

to the Government of the Khedive. , n 

Your Excellency will not fail to inform me of the views of the Govern¬ 

ment on the subject of this proposal. 

I am, &c. 

(Signed) DERBY. 

No. 22. 

Mr. Cookson to the Earl of Derby.—(Received September 4, 4*39 r.M.) 

(Telegraphic.) Alexandria, September 4, 1876, 310 r.M. 

BY yesterday’s mail I transmitted to your Lordship an important _ Memorandum 
from Egyptian Government, which will materially assist Law Officers in question ot 

conflict with Tribunals. 

No. 23. 

Mr. Coolcson to the Earl of Derby—(Received September 8, 12*24 P.M.) 

(Telegraphic.) Alexandria, September. 8, 1876, 8 A.M. 

WILL his Lordship authorize mo to communicate to the Minister for Foreign 
Affairs officially the Circular, 30th of August, relative to judicial reform, inclosed in 
Under-Secretary of State for Foreign Adairs’ despatch ? 


No. 24. 

Mr. Macdonell to the Earl of Derby.— (Received September 8.) 

Mv Lord' Berth, Se P temller 4 ' 1876 ' 

IN accordance with your Lordship’s instructions I have communicated to the 
German Government the contents of your Lordship’s despatches Nos. o71 and o7o ot 

the 25th and 30th ultimo. 
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In reply, Herr von Billow has requested me to inform your Lordship that he has 
every reason to think that the views of the German Government are concordant with 
the opinion expressed by Mr. Cookson with regard to the increase in the number of 
J udges of the Mixed Courts at Alexandria, by the appointment of such gentlemen as 
are now* acting as Substituts du Procureur-G6ndral. 

His Excellency, however, said that although he could see no objection to such 
appointments in so far as Germany w*as concerned, ho preferred for the present not to 
give an opinion on the subject; the more so as this question can be of no immediate 
importance so long as the disputes arising from the question of the recent Decrees for 
the unification of the Egyptian Debt remains unsettled. 

With regard to the latter question His Excellency desires mo to inform your Lord- 
ship that whilst feeling highly satisfied with the view taken by Her Majesty’s Govern¬ 
ment, the German Government do not feel disposed to take the lead in the proposed 
course, but they arc willing and ready to join in any protest which the other Pow*ers 
may deem fit to address to the Khedive or his Government against any attempt to 
weaken the position of the Judges, or to destroy the efficacy of the Law Courts. 

Instructions will be sent to the German Representative at Alexandria in the above 
sense. 

I have, &c. 

(Signed) H. G. MACDONELL. 


No. 25. 

Mr. Coolcson to the Earl of Derby.—(Received September 9. 

(No. 245.) 

My Lord, Alexandria, September 3, 1876. 

I IIAYE the honour to inclose a Memorandum on the subject of the conflict 
between the Egyptian Government and the Mixed Tribunals, which I yesterday 
received from Clidrif Pasha, with the request that I would submit it to the serious 
attention of Her Majesty’s Government, as being, in the opinion of the Egyptian 
Government, an exact expression of the principles upon wdiich they base their opinion 
on the points at issue. 

This Memorandum (which, I may add, has been drawn up in consequence of my 
expressing a desire that ner Majesty’s Government should have a full opportunity of 
judging of the legal merits of the question) assumes to be an exhaustive statement of all 
that can be advanced in favour of the views of the Egyptian Government. To examine 
how* far its reasoning is conclusive on all the points which it touches ivould be a task 
of greater length and difficulty than I could venture to undertake in the short time 
which will elapse before the present post leaves. (It only came into my hands at 
10 o’clock last night, and the mail closes at 11*30 a.m. this day.) But, in any case, it 
would be an unnecessary labour, as the Memorandum will, no doubt, be submitted to 
the better judgment of the Law Officers of the Crown. 

I think it will be admitted that the paper is a very able statement of the case for 
• the Government, especially in its criticisms on the position assumed by the Tribunal of 
First Instance, that the financial Decrees of 6th April and 7th May are bad, as being 
contrary to the capitulations, and on that assumed by the Court of Appeal as to the 
application of Article 34 of the “ Rbglement Judieiaire,” and Article 12 of “ Code 
Civil,” by the combined effect of which the Court attempts to constitute itself the 
sole legislator over foreigners resident in this country. 

The interpretation of Article 11 of the “ Rbglcmcnt Judieiaire ” appears to me to 
open questions of much greater legal difficulty. The Article is certainly very loosely 
drawn. There is nothing to show* w*liat is meant by “ mesure administrative,” and, as 
pointed out in the Memorandum, it is difficult to see how a Court can in many 
instances (as in this particular one of the suspended Daira bonds) remedy an injury to 
vested rights of individuals, without arresting an administrative measure, as the Judg- 
ment admits the Decree of the 6th April to have been. 

The Memorandum contends that, in this respect, both the Decrees of 6tli April 
and 7th May are on the same footing, both being legislative Acts, and not administra¬ 
tive measures, but the arguments by which this identity is established are certainly 
not as unanswerable as some other parts of the paper; but that part of the Memo¬ 
randum which appears to me to be the weakest is that where it seeks to show* that, 
before the unification by the Decree of 6th May, the Daira of the Khedive w r as on the 
same looting as the Public Funded Debt. As, on the other hand, the greatest defect 
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in tlie Judgment of tlie Court of Appeal was the unnecessary extension of the terms of 
its Judgment beyond the subject matter before it, which was only a claim on Dain, 
bonds so as to include the whole State Debt. But, whatever be its merits or defects, 
tlTMemorandum contains a fall statement of the grounds on which the Egyptian 
Government maintains that the Tribunals have exceeded their jurisdiction, and there- 
fore that the administrative branch of the Government is not bound to assist them m 

flip execution of tlieir sentences* , , . 14 . 14 - 

If the Powers agree that the Tribunals arrived at the right conclusion, and that, 

therefore the sentences already delivered, as well as those which are sure to follow, it 
no diplomatic intervention takes place, ought to be executed, the only means left of 
obtainin'* execution will be by direct diplomatic pressure on the Egyptian Gov ernment. 
XZ’thS potat there will, I fear, be considerable difficulty in compelling the 
Viecrov to yield. His Highness assured mo yesterday (in the course of a long conver¬ 
sation) that rather than submit to such an infringement ot his sovereign rights he 

would revert to the old system of Consular Jurisdiction. , 

On the other hand, it is quite certain that nothing less than a new Article forma y 
added to the present law by the Powers would be required to induce the Courts to 
pronounce any other opinion, in any of the cases which will come before them. 

^ Ilitherto the amount for which Judgments have actually been obtained m suits on 
Daira Bonds is comparatively insignificant; but, unless some new legislation inter¬ 
venes the whole of the rest of the holders will undoubtedly sue, and obtain Judgments 
in their favour; and, since the grounds of the decision of the Court of Appeal, as well 
as that of the Tribunal of Eirst Instance, certainly apply to the funded as much as to 
the floatin'* debt, it will be impossible for the Khedive to make any arrangement u ith 
his creditors, or extricate the country from its financial difficulties. It is impossible 
therefore, to see how the present situation can be maintained. Whetliei the Couits 

are rfolit or wrong the law must be interpreted anew or modified. 

But even should the Powers be of opinion that the decisions of the Courts aic 
wron^ they cCannot be reversed ; and it might be a precedent fatal to every guarantee 
for the reality of the Judicial lleform if the Government were allowed citliei to 
refuse execution of a sentence, whenever they thought it bad law, or to appeal to the 
Powers to sanction their treating it as null and void. Where would then be the 
sovereignty of law, or the independence of the Courts? If it be agreed to add an 
interpretation clause to Article 11 of the “Element Judiciaire,” preventing similar 
decisions for the future, can those already given be treated as if they had never 

CXiSt ThL seems to me to be the chief practical difficulty. Whether the Courts are 
right “wrong, they have (no doubt in perfect conscicntrousness) given their decision; 

and arc £i^tance whether that decision is a good or bad exposition of 

the law as it now exists, becauso we know that some of the Governments have already 
expressed then' opinion that the Courts arc right, and therefore there is little or no 

chance of netting an unanimous opinion that they arc wrong. „ . , 

Some compromise is obviously imperative. Entirely in the character of a private 
hnist and without in tlie least committing myself to any official advice, I made 
to-day to His Highness tlie Khedive, as well as to Client lashn, the following sugges¬ 
ts that the Egyptian Government should olfer to accept as binding upon them the 
sentences already actually delivered, on the understanding that the Powers won d 
an ce to define or modify the legislation which binds the Courts m such a way as to 
exclude stailar interpretations in future. I am not prepared to say that the Egyptian 
Gmcmment would accept these terms: but the proposal was certainly not received 
whh such disfavour as to render that impossible, if it were backed by weightier 
authority In order to prevent an accumulation of fresh Judgments, the sittings 
of e Courts might, if necessary, be postponed a little, to give time to the Power's 
to consider and agree upon the modification or interpretation which might be 

required. obvious objection to this idea, vis., that it would lie unfair 

to ti c rest of the creditors to pay some in l ull, because they have accident % 
obta ned Judgments in their favour. But the Courts would only lie applying to this 
cl the oSw principle of giving preference to those who have used greater 

^^Anothcr obj^tmu itoulif be^ that the proposed legislation would lie retrospective 
and so contrary to the first principles of jurisprudence. But tins is really not so Ibe 
new Article would merely be declaratory of tlie true meaning ot tnc original one, and 


therefore there could be nothing anomalous in interpreting the law as it was originally 
intended to be read. 

It is with the greatest deference that I venture to submit this suggestion to your 
Lordship’s judgment. The whole question is no doubt one of difficulty; but it will be 
necessary for some practical solution to be found before long, and none can be arrived 
at till Her Majesty’s Government have delivered then* opinion. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 


Inclosure in No. 25. 

Memorandum. 

I.— Expose' des Faits et des Points en Question. 

LE 6 Avril, 1876, le Kliddive, sur la deliberation conforme du Conseil Privd, a 
rendu un Ddcret qui prorogeait do trois mois l’eclieance des bons et assignations 
payables pendant les mois d’Avril et Mai. 

Le 7 Mai suivant un autre Ddcret legislate a ordonnd l’unification de la dette 
publique. 

En vertu de ce dernier Ddcret, la dette flottante compose des bons et assignations 
a 4td eonsolidee, de maniere que le remboursement de ces bons et de ces assignations 
s’est trouvd converti en un dchangc de titres do dette flottante* et amortissable en 
soixante-cinq ans, avec une prime do 25 pour cent sin* le capital. 

Ces deux mesures legislatives, dietdes par des motifs d’impdrieuse ndccssitd 
publique, et dont la premidre dtait dvidemment destinde a preparer l’aceomplissement 
de la seconde, ont regu la publicitd la plus dtendue. 

Elies avaient dtd, d’aifleurs, prdedddes de longues et laborieuses ndgociations; 
ndgociations d’un caractdre privd, il est vrai, mais suivies au grand join*, et portdes, en 
diffdrentes occasions, a la connaissance de MM. les Rcprdsentants de plusieurs 
Puissances, a propos de divers incidents qu’il serait superflu de rappelcr ici. 

Le Ddcret d’unification dtait basd sur le projet dnoned dans un rapport, qui a eu 
du retentissement, eclui de l’Honorable Mr. Cave ; il unifiait la dette de l’Etat et celle 
de la Daira Sania, en les soumettant au meme traitement. 

Le 11 Avril, aprds la promulgation du premier des deux Ddcrets, et avant celle 
du second, un possesscur de bons ou assignations de la Daira, acceptds par le Ministre 
des Finances, les a fait protester a leur dchdance, en actionnant la Daira en paiement 
devant le Txibunal de Commerce d’Alexandrio. Sur cette action, le Tribunal s’est 
ddelard ineompdtent. Appel ayant dtd interjete par le demandeur, la Cour a reformd 
le Jugcment de Premidre Instance. 

Quel a dtd le principal motif do la decision de la Cour ? 

Le Jugcment de Premidre Instance s’dtait arretd a la simple question de 
compdtence. 

La Cour a considdrd que les bons de la Daira, acceptds par le Ministre des 
Finances, eonstituaient de vdritables actes de commerce. 

A c 6 td dc cette question il y en avait une autre trds-gravc aussi, qu’avait soulcvde 
l’Avocat du Gouvernement, en invoquant l’application du Ddcret-Loi du 6 Avril qui 
prorogeait l’debdance. 

La Cour a tranchd spontandment cette autre question, sans la renvoyer au Tribunal, 
e’est-h-dire en privant la partie qui l’avait soulcvde de l’avantage d’un Jugcment de 
Premidre Instance. 

La Cour pouvait-elle proedder ainsi ? 

Nous admettrons, au besoin, qu’h la rigucur ello le pouvait; mais nous signalons 
cette particularitd, parccqu’il est a remarquer que, dans la sculo et unique occasion on 
elle s’est trouvdc on prdscnce do la question la plus grave peut-etre qui put, surgir 
devant les Tribunaux de la rdforme—question impliquant un conflit d’un ordre trds- 
dlevd—la Cour s’est prononede, sans quo lc Tribunal de Premidre Instance efit pu, 
pour ainsi dire, en prdparcr 1 ’examcn et on poser les premidres bases. 

A cette ddcision dc la Cour, dmiso en seconde et unique instance, a succddd le 
Ddcret du 7 Mai sur l’unification. 

Ce Ddcret legislate sur l’unification de la dette semblait devoir faire cesser toute 


[97] 


* En titres dc dette consolid£e. 
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espdce de contestations. Mais il en a dtd autrement. Un possesses de bons de la 
Daira a protests, aprds le 7 Mai, pour defaut do paiement do ces bons, et, sur l action 
iudiciaire intense par lui contre le Ministre des F inances et la Daira Sama, le Tribunal 
de Premiere Instance d’Alexandrie s’cst declare competent, ct, statuant au tond, a 
condamnd le Gouvernement ainsi quo la Dana a payer la somme dcs bons debus. 

Ces bons etaient cependant compris dans le Ddcret du 7 Mai; mais le tribunal a 
refusd b ce Ddcret toute espdee de force exdcutoiro vis-b-vis des dtrangers. 

Ces deux ,Tu«'ements out servi de moddle a d’autres sentences, rendues par le meme 
Tribimal, donnant defaut contre la Daira et contre le Gouvernement, qui n’ont plus 
voulu se prdsenter comme parties en jugement, et se sont contentds de protester contre 
le droit que les Tribimaux s’attribuaient de refuser au pouvoir ldgislatif la tacuite de 

pourvoir sur la matidre. 


jj_ Expose des Motifs de la Decision de la Cour et de la Sentence du Tribunal, avec leur 

Resume'. 

§ 1. Expose' des Motifs. 

Avant tout, remarquons que les bons de la Daira, qui etaient en question Levant 
la Com et le Tribunal, ont la forme de traites de la Daira surle Mimstdre des Finances, 
payables a l’ordre d’un tiers et acceptdes par le Ministre des Finances, au nom d 

G0U ^relle^st I la^raison pour laquellc ces bons ont dtd protestds contre le Gouvernement; 
si, dans le premier des cas sus-rappclds, le demandeur a assignd seulement la Daira, 
en qualitd de tireur et pour defaut dc paiement de la part du Mmistdre des Finances, 
accepteur; dans les autres cas, la Daira et le Gouvernement ont dtd assignds et 
condamnds, conjointement ct solidairement comme tireur et accepteur. . 

Ce point do fait dclairci, voyons les motifs sur lcsqucls so tonde la Cour d Appel 

nour refuser au Ddcret du 6 Avril toute cfficacite vis-a-vis des dtrangers. 

P i Les to de b Data sont de v&itaUes traites. c’est-Wne dcs contrat 
particuliers individuels, (lout la valour ct les consequences jundiques sont rcglees 

nav le Code de Commerce, qui est une loi dc droit privd. , T i- • • „ 

2. Les nouveaux Tribunaux sont appelds par V Article 31 du Ddglcment Judiciaire 
b appliquer, en matidre civile et commcrciale, les codes prdsentds aux Puissances; do , 

il lour est ddfendu d’appliquer d’autres lois. . 

3. A ces codes nc peuvent etre apportdes ni additions m modifications, sans 1 avis 

con forme ou la proposition de la magistrate suivant la disposition de 1 Article 12 

Code Civil. ^ considdrd comme loi capable dc modifier ou 

attdnuer la force des Codes, pal- cela seed qu’il manque des conditions requises par 

FAi-tte 12. urrait nc adme ttre quo le Ddcret embrassant les bons de la Daira 
constitue une mesurc administrative d’ordre general et obligatoire pour tous, et telle 
nu’on nuisse l’invoquer devant les Tribunaux comme Emanation du pouvoir admims- 
tmtif P sm une nmtidre reutrant dans ses attributions; car ce pouvoir no pent pas 
emu id ter sur les rapports creds moyemiant contrats outre dcs particuliers, ou entie des 
^Xuillers etTe GoSvernement, qui doit etre considdrd comme un simple particulier 

^ 6ta^°admfs quote Ddcret constitue une mesurc administrative gdndralc 

, " iji est ’ pour c cla memo, soustrait b l’apprdciation du pouvoir judiciaue, il lcste 
et >1 i i pofnrmo la facult6 d’examiner lacto administratif fondd 

“ * puisque 1’Article 11 du JUM 
sill ce X) > ,, 1 offointos nortdes nar un uctc administratif mi droit 

so nine t b qXunaux Mixtes, instituds pour appliquer les lois dtablies par les 

acquis. Si les d’ami iuuer les Ordonnances Gouvernementalos qui se 

Puissances, ^ Set qui portent atteintc aux droits acquis par les 

?aXpoSn deVArticle 11 rested a 1* dtat de lettre morte, et 1’inddpendance 

dCS SliotTfe se'important aU 1)60101 dU 6 Avril * peUVCnt 6tr ° litt6l ' alemCnt mMu6 * 
au Ddcret de l’unification d cette application aura, sans doute, pour effet 

qu’elle a denude it sea 

pouvoirs. 
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Quant au Tribunal de Premiere Instance, qui a prononed une sentence, aprds le 
Ddcret d’Unification, il s’est appuyd, lui, sur des motifs tous autres que ceux de la 
Cour. 

Il est arrive aux memes consdquences, mais par des raisons differentes; ce qui 
suffit a prouver qu’il s’agit d’une matidre qui aurait pu, des le commencement, mdriter 
lo double examen dcs deux instances, lorsque la Cour d’Appel a examind la question 
pour la premidre fois. 

Le Tribunal, done, refuse d’appliquer le Ddcret (Loi du 7 Mai), pour les motifs 
suivants :— 

1. Sous 1’empire des Capitulations, les Lois et les Ddcrets du Gouvernement local 
n’ont jamais lid les dtrangers, et n’ont dtd obligatoires pour eux qu’aprds avoir dtd agrdds 
par lours Gouvemements. 

Or, les Capitulations sont maintenues dans leur integrite, b l’exception de ce qui 
a dtd temporairement regld par la reforme. 

2. Par consdquent, une Loi ou un Ddcret du Gouvernement Egyptien ne peut etre 
obligatoire pour un dtranger que dans l’un de ces deux cas, b savoir: s’il est agrdd par 
les Puissances, ou bien s’il est ddietd comme l’indique l’Article 12 du Code Civil, sur 
l’avis conforme ou sur la proposition de la Magistrature. L’une et l’autre de ces tleux 
conditions manquent dans les Ddcrets-Lois des 6 Avril et 7 Mai; done, ils ne sont paa 
valablcs contre les dtrangers. 

§ 2. Re'sume des Motifs. 

Nous avons exposd les motifs dnoneds par la Cour et par le Tribunal. Ils peuvent 
se rdsumer en peu de mots. 

La Cour a dit: Les Tribunaux ne peuvent appliquer d’autres lois que les Codes de 
la rdforme, ou les modifications et les additions a ces codes, faites sur l’avis conforme 
ou sur la proposition de la Magistrature. Le Ddcret du 6 Avril est en debors dc ces 
deux catdgories ; done fbt-il meme une loi, nous ne pourrions pas l’appliquer. 

On pourrait dire qu’il n’est pas mdrne une mesurc administrative d’ordre gdndral, 
parcequ’il empidte sur des rapports de droit privd. Mais, dtant admis qu’il contienne 
une veritable mesurc administrative, cette mesure appliqudo donne lieu b un acte 
administratif qui porte attcinte b certains droits acquis; done, les Tribunaux peuvent 
connaitre de ces atteintes et les rdparer par l’effet de l’Article 11 du Edglement 
Judiciab’c. 

Le Tribunal a ajuutd: 

Une Loi ou un Ddcret ne peut etre obligatoire pour les dtrangers sans l’agrdment 
dcs Puissances, dans les cas qui se trouvent sous l’empiro dcs Capitulations, ou sans l’avis 
prdalablc ou la proposition do la Magistrature dans tous les autres cas. Les Ddcrets des 
6 Avril et 7 Mai manquent de ces conditions; done, il sont inapplicables. 


III.— Examen des Motifs qui se trouvent e'nonce's dans les Sentences, ct Demonstrations des 
Propositions contraires aux Maximes sur lesquelles sont fonde's ces Motifs. 

Nous nous proposons dc rdtablir la vdritablc portdc dcs Capitulations, dcs Conven¬ 
tions, et lois de la rdforme judiciaire; car il nous s'-mble qu’elle a dtd mdconnue par 
la Cour ainsi que par lo Tribunal, ct nous eomptons le faire, en developpant les trois 
points suivants, ct en ddmontrant:— 

1. Quo, sous l’cmpirc des Capitulations, la juridiction Consulaire, telle qu’elle dtait 
pratiqude et rcconnue par les Puissances avant la rdforme, n’aurnit pas pu mdconnaitre 
quo les Ddcrets Ldgislatifs d’Avril et de Mai 1S7G etaient exdeutoires b l’dgard des 
dtrangers. 

2. Qu’aucunc des dispositions consentics par les Puissances, moyennant Protocole 
ou debango de notes, ni aucunc des ddclarations ou des rdserves faites par clles b 
l’oecasion dc la rdforme, nc peut etre valablemcnt invoqude b l’appui de l’opinion que 
les magistrats de la rdforme ont le pouvoir de mdconnaitre les Ddcrets Ldgislatifs d’Avril 
et de Mai 187G, et de pourvoir sur les instances jiuliciaircs des dtrangers contre le 
Gouvernement, comme si des Ddcrets n’existaient pas pour eux. 

3. Q’aucunc autre disposition de loi, ni aueune autre maxime ou regie gdndralc de 
droit, ne peut autoriser les .Tuges b mdconnaitre la force exdcutoire dcs Ddcrets en 
prdtextant la distinction entre les dettes du Gouvernement et cellos dc la Daira du 
Khedive, qui so trouvent soumises au meme traitement, et unitides par le Ddcret do 
Mai 187G. 
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§ 1. Porte'e des Capitulations. 

Les Capitulations antbricures a la rbforme, et qui out dtd modifibes temporairement, 
k titre d’experience, btablissaient la jiu’idictioii Cousulaire, ct la rdglaient iclativcment 
aux personnes qui doivent dtrc jugees par lcs Tribunaux Consulaires. ^ Mais elles 
n’btablissaient aucune limitation au pouvoir lbgislatif du Klibdivc, quant a la mature 
dont il s’amt. Certaines Puissances ont soutenu que par 1’effet d’un ancien privilege 
la matidre°des impdts pouvait etre soumise il des reclamations, et ont fait des reserves 
h ce sujet dans des notes echangees a l’occasion de la rbforme judiciaire. Mais, pour 
ce qui regarde les autres mesures legislatives, on n’a jamais invoqub les Capitulations, 
pour en mbconnaitre la portbe ou Implication, meme a l’egard des dtrangers, si elles 
n’avaient pas dtd agrees a l’avance par leurs Gouvemements respectifs. Pour soutenir 
cette tbeorie, d’une manidre tout a fait speciale, par rapport aux mesures legislatives sur 
la dette publique, nous n’avons aucun besoin de longs raisonnements. L’exemple de 
ce qui est arrive a Constantinople et la manure dont les Puissances ont envisage les 
mesures legislatives prises par la Porte Ottomane sur la dette publique, prouvent a 
revidence que ces mesures ont ete considerees comme des actes ldgislatifs intbrieurs, 
dont les effets doivent 6tre subis par les dtrangers aussi bien que par les indigenes, 
malgrd les Capitulations lcsquelles a cet dgard sont les memes pour tout 1’Empire Otto¬ 
man, y compris l’Egypte. . 

Certes, si une mesure legislative sur la dette pubbque, a laquolle sont lntdresses 

beaucoup d’dtrangers, est prise, aprds que les Puissances ont dtd informbes des nbces- 
sitds publiques qui la justiiient, et sans qu’aucune espdce de protestation ait eu lieu de 
leur part, on peut, avec plus d’assurance, soutenir la these que rien ne s’oppose a 
Pexdcution de cette mesure, ni sous le rapport du droit international positif ni sous le 
rapport des convenances intcmationales. Mais il ne faut pas confondro les conve¬ 
nances avec le droit strict, le seul qui doit etre appliqud par les Tribunaux. 

En tout eas, si l’on voulait admcttre a titre de simple liypothdse, dbmenti par le 
fait, que l’agrdment des Puissances dtait requis, le Tribunal d’Alexandrie aurait, pour le 
moms, du indiqucr quelle dtait la formule de 1 agrdment qu il desirait \oir expruue en 

tbte des Ddcrets d’Avril et Mai 1876. i _ • 

Il nous semble quo cet agrdment, meme pour le cas ou quelque Puissance le 

considdrerait comme ndeessaire, ne pourrait consister dans une mention insdiee dans la 
loi, mais dans ^acceptation sans reserve ou sans reclamation de la Loi ou du Ddcret 

6dictd. 

Or, une reclamation ou une rdserve de la part des Puissances est un fait positif, 
dont l’existence devrait etre prouvdc par celui qui s oppose a 1 exdcution de lii loi. On 
ne peut pas prdsumer 1’existence de ce fait, par le seul raison que celui qui demande 
l’application de la loi n’a pas prouvd la non-existence de ce memo fait. 

Du reste, le Tribunal, aussi bien que tout le monde, savait que plusieurs des 
Grandes Puissances connaissaient le contenu principal de ces lois, meme avant leur 

Mais nous avons trop concddd. Ees Capitulations n cxigcaient aucun agrdment 
des Puissances, ni prdalable ni postdricur, pour la matidre dont il s’agit. Elles 
n’exigeaient aucilne expression prdalable d’agrdment pour quelque espdce de maticre 
que ce fut: de sorte quo, si le Tribunal croyait que les Ddcrets d Avril et Mai 1870 
restaient sous l’empire des Capitulations, il devait reconnaitre leur force exdcutoire; et 
dans le cas ou il aurait dprouvd quelque scrupule a toucher a des matidres rdservdes 
aux Consuls, qui dtaient les seuls compdtents pour connaitre, cliacun dans l’intbret de 
ses propres nationaux, l’cxistcnce ou la non-existence de l’agrdment de son Gouveme- 
ment et la ndcessitd ou l’inutilitd de cet agrdment. 

§ 2. Des Arquments fonde's sur le Reglement Judiciaire de la Reforme, et sur le Code 

Civile ( Article 12). 

Dans le raisonnement du Tribunal nous ne voyons de juste qu’un seul point ; e’est 
que les Conventions Internationales au sujet de la reforme ont formellcmcnt mamtenu 
les Capitulations dans leur integritd, en ddrogeant sculcmcnt a ce qui concerne I admi¬ 
nistration de la justice dans un cas determine / . 

En effet, il est evident qu’en edictant les Codes Generaux de la Itdforme, et en 
dtablissant, par 1’Article 12 du Code Civil, quo les modifications et les additions aux 
lois qui constituent* ces Codes seraient introduites, sur l’avis conforme ou sur la propo- 

* L’Article 12 (lit“ Les additions et modifications aux presentes lois seront^ edict Ces sur 1 avia, &c. 
Mais la portte de l’expresaion “aux presents loi-,"est determinei* par i’Article 1" i.u meme Code, dans lequcl on 
lit: “Lea lois qui composent les presents Codes .... 
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sition de la magistrature; le pouvoir gouvernemental de l’Egypte avait un but ddter- 
mind par la nature meme de la reforme. Il voulait assurer les Puissances, dont les 
nationaux avaient etd jusqu’alors assujettis a la competence des Consuls, et a l’applica- 
tion des lois gbnerales de leurs differents pays, en leur indiquant les Codes edictes, et en 
leur garantissant l’amclioration de ces Codes par la co-operation de la magistrature. 

Mais, en substituant les codes uniques aux lois de ebaque btr anger appcle en 
justice, et un magistral commun aux diffbrents Etats dtrangers, le Gouvernement 
Egyptien ne^ pouvait pas avoir 1'idde de rcnoncer au pouvoir qu’il avait jusqu’alors 
exereb, de faire des lois, qui, en dehors des Codes dtrangers appliqubs par les Consuls a 
leurs nationaux, obligeassent ces dtrangers en tout ce qui regardait leurs rapports avec 
le Gouvernement Egyptien. 

Cette renonciation ne peut pas se prdsumer. Les rdgles les plus communes de la 
logique judiciaire nous imposent de l’exclure, a moins qu’elle ne se trouve expressd- 
ment stipulbe. Ces memes regies exigent que, s’il existe des dispositions lbgislatives 
dont on puisse deduire, en tout ou en partie, une pareillc renonciation, elles doivent etre 
interprbtbes dans le sens le plus dtroit; d’autant plus que la rbforme n’a pas eu pour 
but d’augmenter les privildges personnels des dtrangers, mais de mieux rbgler ceux qui 
existaient, pour amener peu a pen lcs nations a y rcnoncer suivant la marcko de la 
civilisation moderne. 

Pour ne pas faire de digression et roster dans notre these, nous affirmons que, si la 
rbforme n’dtait pas en vigucur, les Decrets-Lois d’Avril et Mai 187<ft auraient dtd 
appliqubs aux dtrangers, ct qu’en tout cas les Consuls auraient dtd appelds a examiner 
comme Agents Diplomatiques si ees Ddcrets dtaient contraires aux Capitulations. La 
rbforme judiciaire, qui a eu pour objet de substitucr lcs magistrats rnixtes ct l’applica- 
tion des Codes Egyptiens, aux Consuls, en tant quo juges, ct aux differents Codes 
dtrangers, en cas (le proeds conire les dtrangers, n’a pas eu l’intention de modifier, 
quant au reste, ni le pouvoir lbgislatif du Kliddire, ni la eompbtence internationale 
fixde par les Capitulations. 

2. Le Tribunal, nous l’avons vu, no s’explique pas sur ce point. Il voudrait 
l’agrdment international du Gouvernement dont reldve letranger; il ne trouve pas; 
done, il mdconnait la force exdcutoire des Ddcrets. Mais il laisse comprendre que si, 
au lieu de cet agrdment, il avait pu trouver dans ces Ddcrets l’avis conforme de la 
magistrature, jl s’en serait contentd, Cette alternative n’est pas legale. En effet, il 
n’est pas admissible qu’en tout cas, l’unc ou 1’autre de ces deux conditions soit dgale- 
ment suffisaute. Le Tribunal devait decider laquellc des deux dtait requise dans le cas 
spbeial sur lequel il dtait appeld a prononccr. Son alternative indiffdrente prouve 
l’inexaetitude de son jugemont. 

3. La Com- est plus explieite sur ee point. Avant tout, elle croit que 1’Article 34 
du ltdglement restreint sa eompdtence a l’application des Codes et des modifications 
ou additions a ces Codes, ddietdes suivant la disposition do l’Artielo 12 du Code Civil. 

Elle en conclut que toute autre loi no peut pas etre appliqudo par les magistrats dc 
la rbforme. Soit. Mais si l’on veut roster dans les termes d’une saine logique, on ne 
doit pas confondrc cette prbtcnduc incompetence des Tribunaux Mixtes, a appliquer 
d’autres lois, avec l’incompbtenee du Clief d’Etat a ddicter de semblables lois. 

Il pourrait etre parfaitement juste que lcs Tribunaux de la Itdforme ne soit pas 
compdtents pour appliquer des lois finaneidres de rdduction, de consolidation, ou d’uni- 
fication de la dette publique, sans qu’on puisse en tirer la consequence que le pouvoir 
lbgislatif manque de la faeultd de faire des lois obligatoires pour tout le monde sur cette 
matidre. , 

L’ineompdtence d’un Tribunal Special est bien differente de l’impuissance du 
Clief du Gouvernement. 

4. Mais la Cour, pour dtuclicr les consequences dc son argumentation, fait line 
distinction. Elle dit que le Ddcret du G Avril (et peut etre pourrait-cllc le rbpbtor pour 
celui du 7 Mai) modifid la valeur et lcs consequences juridiques do contrats, tels que 
les bons du Gouvernement et ceux dc la Daira, aeccptds par le Gouvernement, lesquels 
sont regies par le Code du Commerce. 

Or, suivant la Cour, luT Ddcret modifiant de pareils rapports devrait etre rendu 
sur l’avis couformo dc la magistrature, suivant l’Article 12 du Code Civil. 

Le dbfaut de cette condition rend nul et d’aucun effet ce Ddcret vis-iWis des 
dtrangers. 

Les quatre premidres considerations de la Cour quo nous avons presque traduites 
a la lettre contienncnt cette penste, laquelle, a notre avis, sc l'onde sur une equivoque. 

La modification ldgislative d’un ou de plusieurs Articles du Code Civil, ou 
l’addition a ce Code de nouvelles dispositions gdndrales qui le competent, i ’a run 
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& faire avec unc mesure legislative spdeiale, quo la necessite puMique ou l’interSt 
supreme de l’Etat justifie et impose: quoique eette mesure borne ou modifie, dans 
un ordre donne de faits et de rapports juridiques, les consdquenccs de droits ou 
d’obli gallons ldgalement etablis, suivant les prescriptions de ces Codes ou d’autres 
lois existantes. 

Dans la vie de presque tous les peuples et surtout dans notre dpoque, il s’est 
produit des circonstances graves qui ont contraint les legislatures a prendre de 
pareilles mesures qui nc sont et qui ne doivent pas etre prdvues dans les Codes, qui 
ne tendent pas le moins du monde a modifier ou a alterer ces Codes; mais qui sont 
requises par la necessite publique dont les ldgislateurs peuvent et doivent etre, eux 
seuls, les juges souverains. 

Le ldgislateur Egyptien edictant le Deeret du 6 Avril, et plus tard celui du 
7 Mai, n’a done point entendu modifier les Articles du Code Civil ou Commercial sur 
les Traitds ou sur les lettres de change. 

En faisant ce qui, dans des circonstances tr£s-graves, a etc fait par bien d’autres 
legislateurs, il a publid une loi pour suspendre temporairement les paiements des 
obligations constituant la dette de l’Etat, et l’a fait suivre d’uno autre loi, pour rdgler 
ces paiements, suivant les exigences de la ndcessitd publique. 

Ces lois ont <Ste ndeessaires, prdcisdment pour la raison que le ldgislatcur 
rcspectant les dispositions des Codes, et ne voulant par les modifier, recommit dans 
les porteurs de ces bons autant de creanciers ayant le droit d’etre payds. ’ 

5. La question est celle-ci. 

Ce debiteur, pour payer scs crdancicrs, doit prendre l’argcnt des caisses do l’Etat. 
Ces caisses doivent pourvoir aux besoins publics, a l’administration, a la justice, 
a la defense nationale, &c.; et si ellcs fournissent, au moment donnd, l’argent 
nccessaire pour payer ces dettes, elles n’auront plus de quoi sufiire a 1’existcnce 
de l’Etat. Dans eette situation, le legislateur, qui est le scul pouvoir public auquel 
appartient le droit d’evalucr ces besoins, pcut-il rester indiffdrent? Nous croyons 
qu’il a, non seulcment le droit, mais le devoir d’intervenir pour sauver l’Etat, 
moyennant une loi speciale sur le mode de paiement de sos dettes. 

La Cour ne voudra pas mdconnaitre sdrieusement ce droit et ce devoir du 
ldgislatcur. 

Quelle dtait done la procedux’c que le Gouverncnxent Egyptien aurait dft suivre 
dans le eas spdeial, pour pouvoir, scion la tlieorie de la Com', ddictcr des actes 
ldgislatifs obligatoires pour les etrangers ? 

Eranclicnxent nous ne save ns pas deviner eette procedure. 

En effet, en admettaut avec la Cour quo toute loi edictee sans l’avis conforme 
de la magistrature doit eU’c eonsiddrdc commc non avenue poixr les etrangers, on 
aurait du invoquer cot avis pour les Decrcts d’Avril et de Mai 1870. 

Mais les magistrals auraient avec raison refuse leur avis; car 1’Article 12 du 
Code Civil parle de modifications et d’additions axxx lois qxxi composent les Codes 
prdsentds aux Puissances ; et nous avons ddmontrd—ce qui, du reste est Evident—que 


pretension ue mourner ou tie completer xes xoues eumpuscs uu »ns gc-uui.nua, 
permanentes, et rdglant les rapports juridiques ordinaires entro particulars. 

De sorte que roqudrir l’avis prdalablc de la magistrature sur une loi pour laquelle 
cet avis ne saurait etre donne, est une veritable petition de principe. 

Cette exigence impossible conduirait directement a eette consequence, qu’en 
Egypte on ne peut ddieter valablement aucune de ces lois, et quo, par suite, le 
legislateur a dtd prive de la faculte inbdrente a tout pouvoir ldgislatif de sauver 1 Etat, 
en lui epargnant les effets do mallicurs financiers dont il peut etre menace, ou en 
eloignant d’autres dangers, egalcment graves et urgents. 

O O 7 o _ _ _ O _cx .... , , 
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Article 34 du lli N glcment ct 12 du Code Civil n’est pas admissible. 

0. Quelqucs juristes, intdressds a soutenir les argumentations de la Cour, croicnt 
neanmoins pouvoir suggerer la procedure que le Gouvernement Egyptien aurait dd 
suivre dans le eas dont il s’agit. 

Si le Gouvernement dtait ndgociant, disent-ils, il serait obligd de ddposer son 
bilan et do se declarer en etat do faillitc pour cause do suspension de paiement: mais 
il n’est pas ndgociant; done, il devrait suivre les regies qui se trouvent tracccs dans 
certains Codes pour la cession de biens ou pour la faillitc des non-comnievyants. 
Mais ces rdgles n’existant pas dans le Code Egyptien, on devrait remplir eette lacune, 
en se conformant a l’Article 12 du Code Civil. 






Sans piendre eette peine, imaginons quo ces regies s’y trouvent dejh, compi’ises, 
comme ellcs se trouvent comprises dans le Code Erangais et dans beaucoup d’autres 
Codes Europdens. Mais croit-on sdrieusement qu’aucun de ces Etats Europeens, 
contraint a suspendre les paiements du Trdsor ou le remboursement des billets de 
banque, a convertir sa dette eonsolidde, ou a consolider sa dette flottante, veuille et 
puisse, en le voulant, suivre les rdgles prescrites aux particuliers, reduits a l’impuis- 
sance de faire lionncur a lours obligations ? 

Peut-on admettre qu’un Gouvernement prdsente ses coniptes a des juges, qui sont 
ordinairement les moins compdtcnts pour les comprendre, et qu’il laisso discuter par eux 
si les ddpeuses pour l’armde sont raisonnables, si la police est nccessaire, si les frais de 
l’Etat, en somme, peuvent etre reduits, et jusqu’a quel point ils peuvent l’dtre, dans 
l’interet des creanciers ? Un Gouvernement pcut-il admettre que les juges fassent une 
verification de ses caisses, dans le but de voir si elles sont assez pourvues d’argent pour 
laisser unc large part a ses creanciers ? 

Ce serait meconnaitre les distinctions les plus dldmcntaires des diffdrents pouvoirs 
publics ; ce serait confondre les fonctions de l’Etat avec le droit privd, et le imm avec 
le Chef de cet Etat. J ° 

Mais on nous dira quo les Magistrats et le Gouvernement pourront introduire 
dans le Code Civil des Articles relatifs a la manierc toute speciale, suivant laquelle le 
Gouvernement pourra faillir. 1 

Nous 11 c croyons pas qu’on puisse aller jusqu’au point de prdtendre qu’on codifie 
la faillite possible de l’Etat, commc si elle etait une faillitc ordinaire de droit prive. 
Cependant, sans faire la presupposition de eette enormite legale, on ne saurait reussir a 
donner unc valour quelconque a la doctrine de ccux qui soutiennent que, dans le cas 
dont il s’agit, on pouvait demander et obtenir l’avis conforme de la Magistrature, pour 
ddictcr des Articles Additionncls au Code. 

Il est memo a remarquer que eette codification inadmissible do la faillitc de 
l’Etat ne pourrait pas sutfire ii tous les cas; en effet, les combinaisons spdcialcs des 
interdts financiers, les engagements pris a l’ctranger, les dgards internationaux, les 
conditions politiques et les condescendanecs interessdes qu’un Etat doit prendre cn 
consideration dans le cas de crisc financidre, varient a 1’infini; do sorte quo les 
resolutions qui sont motivees par des circonstances tout a fait speciales et tres- 
variables nc pourraient pas eti'e assises sur les Articles precon<;us d’un Code par- 
ticulier. 

On devrait, dans ce cas, se contenter d’ecrire dans le Code Egyptien que dans les 
circonstances extraordinaires de crisc financidre, lc legislateur peut pourvoir, par une 
loi speciale, au modi; de paiement ct aux autres besoins dc l’Etat 

Mais cet Article trouverait-il une place convenablc dans un Code ? Ce pouvoir 
qu’il devrait reconnoitre au legislateur, n’est-il pas necessairement compris dans la 
nature memo de tout pouvoir legislatif ? 

7. Passons a 1’examcu d’un autre ordre d’argumentation, que la Cour a lie au 
precedent par une serie de concessions bypotlietiques, quo nous apprdcierons plus tard. 

Elle dit que lc Decret du 0 Avril, qui suivant sa manidre dc voir n’est pas une 
loi valable pour elle, pourrait ne pas etre non plus une mesure administrative d’ordro 
general. Mais elle ftuit par conceder qu’on peut regarder le Decret du G Avril commc 
une mesure administrative. 

Dans ce cas elle constate que eette mesure administrative appliqude a ebaque cas 
particulier devient un acte administrate; ct, puisque cet acte porte atteinte ii un 
droit acquis, en vertu dc conventions faites conformdment aux lois comprises dans les 
Codes, les Magistrats dc la Iteforme peuvent, en vertu de l’Articlo 11 du E6glcment 
Judiciairo, faire droit aux reclamations des (Strangers centre ces atteintes. 

La Cour peut-etre ne serait pas disposiSe a considercr comme une simple mesure 
administrative le Decret du 7 Mai, sur l’unificatiou de la dette. Elle considere 
pourtant comme telle le Decret du 6 Avril, relatif a la suspension du remboursement 
des bons pendant trois mois. 


trativc. 


par 


l — - - u v 

bieu dus eas dans lesqucls un interet do liaute administration, un interet de finance ou. 
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de politique int&ieure, motive tme loi exceptionnelle, qui modifle ou s " s P fl °“' 

tiou de certains oontrats ou l’exeroice de certains droits pnv&, sans modiflci m aboln 

k inotivde par un intdrdt administrate est une 

mesure legislative, c’cst-i-dire une veritablc lm. Les exempies abondent depms es 
demises armies du sibcle passe jusqu’a nos jours. On en trouverait, au besom, dans 
diffbrents Etats Europbens. Une crise delate. Le remboursementdeso 
anneldes billets de banque, devient impossible sans une faillite qui jettuait Je desoi 
dans les finances dc l’Etat. Le pouvoir lcgislatif intervient, et ordonne la suspension 
“ o“nt jus^it nouvel ordre. \oiUt une mesure 

un intdret d’Etat, et qui suspend pour un temps mddtermme 1 execution de conti at 
“istots ente certains etalilLemints privds d’une part, et les f Rubers porteurs do 
leurs obligations d’autre part. Cette mesure est unc loi trds-valable, quoiquc son 
obiet soit restreint a un ordre de faits et d’obligations tout a fait special et particuli , 
et sou application est loin de eonstitucr un acte administratif pom- ebaque billet de 
banque/dont le remboursement est suspendu, coinrne on pourrait le pretendie sun an 

la doctrine de la Cour d’Alexandrie. . , ~ 

8 . On pourrait remarquer que, dans l’espbce dont s occupait la Com-, le Udciet 

en ouestion celui du 6 Avril, avait plutdt le caractdre d une mesure administrative, 

car il avait’pour obiet la suspension du paiement des bons du Tresor, qui est une 

administration publique, et non dcs obligations de socidtes pnvdcs, tellcs que les 

toll Or!'ou peut demander a l'histoirc dc presque toutes les nations des exempies 
de lois faites pour suspendre ou modifier le paiement dcs dettes de 1 Elat. 

iiais soyons condescendants envois la Cour, et, pnisquo en Egypte les pouvous 
gouvernemenlaux so trouvent rdunis dans la memo personae, enuest. jcU, i du K!ludivt 
admettons quo le Secret du (5 Avril, et, si Ion veut aussi,le Deciet du 7 Mai, soient 
mesuresadministrates. L’un de ccs deux Dbcrets suspend pour trois moisl 
paiement des bons, l’autrc unific la dcttc. Voila dcs mesures dietbes par la necessity 
publique des mesures d’un ordre trbs-blcvb, et telles que, poiu- le but quelles 
se proposent, ellcs sent au moins, suivant l’opinion de la Cour, des mesures 

admimsUatives^ ^ ^ lcmeut Judiciaire (Ut trbs-claircment que les Tribunaux de 

la E6forme no peuvent pas arreter rcx6cution (Tune mesure administrative. 

Oi- nous demandons comment on pourrait executor les sentences qm ordonnent le 
paiement des bons a 1 cur ecbdancc, et ne pas arreter l’execution dune mcsuie admi¬ 
nistrative qui on suspend le paiement pendant trois mois aprbs cettc eclibance. 

La contradiction nous scmble bvidentc, ct pourtant, elle est la consequence ndees- 
saire du raisonnement de la Cour, qui confond les aetes admimstratits speciaux et 
dirigbs contre les droits acquis ou arbitraires ct mal londes avec 1 application d ime 
mesm-e administrative gbnbralc, qui, dans le cerclc dc sa competence, est obligatoire 

^° U1 *9. La sentence en main, le Gouvornement Egvptien pourrait argumenter de la 

manioc suu^in ^ ^ Ddcret qui ordonne la suspension du paiement des bons 

Txmdant trois mois aprbs leur eclibance est une mesure administrative ; cependant elle 
KondaZel payer ccs ben, a l'&Manee. Si j'cxdcute cettc sentence et les antes 

jju, 1 J , . •», / j* i , corn nrrornr» 


les Tribunaux ne peuveni uni ^ i oAovm.vu — — ,- v ,, , ^ 

je peux invoquer la Convention Internationale, pour mopposer a 1 execution des 

sentences^ ^ unc ob j ecticm qU > on pourrait faire a cc raisonnement La 

Com- pourrait-on dire, a admis, a litre de concession, que le Decret du 6 Avril btait 
une mesure administrative. Mais elle 1’a fait, aprbs avoir observe qua la ngucur on 
pourrait refuser a ce Deere! l’bonneur de eonstitucr une mesure administrative, coniine 

elle lui a netteinent refuse celui d’etre une mesure legislative. 

Examinons ccs attaques, que la Cour a lancbes contre le Dccret en forme de 

rdticenee. o bs^rvc rait Jivc C1UU i 0 Decret ne constitue pas memo une mesure 

administrative, et la raison qu’elle domic, pour en douter, c est qu il empibte sur les 
rapports erbbs, moyennant oontrats entre particuliers ou outre les particuliers ct lc 

G ° U NouTavons repute plusicurs ibis que l’intoret souverain de l’Etat et de ses finances 
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peut trbs-raisonnablement motiver des mesures qui, dans leur application, peuvent etre 
nuisibles aux intbrets et aux droits fondes sur des oontrats. 

Or, si dans un pays ou les pouvoirs se trouvent concentres le Chef dc l’Etat donne 
la forme de mesm-e administrative a une de ces dispositions, dont la nature et le but 
gbnbral est tout-a-fait d’ordre public, on ne comprend pas a quel titre on pourrait dire 
que la mesure est nulle parce qu’cllo cmpibte sur les rapports de droit prive. Une 
mesure liygienique qui ordonne la destruction de certains comestibles est une mesure 
administrative; et on pourrait dgalement appeler mesure legislative ou administrative 
une mesure sanitaire prise pour ddfendre, pendant quelque temps, 1’importation de 
certains animaux, par crainte de l’epizootie, ou de certaines plantes, par exemple, des 
vignes, par crainte du phylloxera: ces mesures et d’autres semblables ont etd souvent 
prises meme en ddpit des Traites gai-antissant la liberty du commerce. Elies peuvent 
porter une certaine atteinte a des intercts privds, restreindre l’exercice de certains 
droits, et empecher 1’execution de contrats valablement conclus, avant qu’elles eussent 
dtd prises. Ces mesures peuvent aussi bouleverser des rapports juridiques de nature 
tout-a-fait privee, mais solennellement etablis, avec l’approbation meme du Gouverne- 
ment. Tels seraient les rapports auxquels peut donner lieu unc sooietfi fondde pour 
des ndgociations ou des exploitations que des mesures sanitaires frappent plus tard de 
stdrilitb. 

On dit que le Decret du 6 Avril est un empictement direct du Gouvernement, pouvoir 
public, siu- les contrats stipules par le Gouvernement, agissant comme particulier. 

Cet argument prouve trop : car toutes les mesures prises sur la dette publique 
sont des mesures prises par le Gouvernement, ldgislateur, sur les engagements pris par 
le Gouvernement, contractant. 

Le Gouvernement, en sa qualite de pouvoir public, ne peut etre arrete par la 
consideration de qu’il a pu faire comme particulier. 

Il ne pourrait pas invoquer l’existencc dc parcils contrats pour manquer a son 
devoir, et omettre de prendre une mesure requise par Toi-drc public et par Futility 
gdndrale. La suspension des paiements du Tresor public et l’unification de la dette 
sont des mesures justifibes par la ndeessite de laisser a l’Etat les moyens ndeessan-es 
pom- remplir ses fonctions. Il n’y a pas matures d’ordre public ct d’interbt genbral 
qui puissent avoir une pareille importance. 

11. Mais une des reticences clont use la Cour pom- soulever contre le Dbcret un 
doute qu’elle meme abandonne, consiste dans la remarque que le Decret du 6 Avril 
comprend, quoique peu clairement, les traites dc la Daira, e’est-a-dire, contrats passes 
entre particuliers. Lc Dbcret du 7 Mai les comprend nettement. Or, la Cour croit 
que si elle n’etait pas assez bien disposbc pour admettre, comme elle le fait, que le 
Dbcret de Son Altcsse est unc mesure administrative, on pourrait soutenir qu’il n’est 
autre chose qu’un acte d’empibtoment sur les rapports contractuels entre particuliers, 
tels que la Daira et les porteurs des traites delivrees par elle. 

La Corn- fait cettc remarque, dans unc proposition entibrement incidente, et sans 
s’y arreter. Mais il ne faut pas se dissimuler que, daus le public, cettc proposition a 
fait fortune; et, a ce qu’il semble, les magistrats y ont eux-memes attache, aprbs coup, 
plus d’importance qu’au moment oil ils motivaient leur sentence. En efiet, la 
remarque dont nous parlons est prbscntbe conjointement avec l’autre, relative a 
l’empibtement sur les rapports entre les porteurs de bons et le Gouvernement, agissant 
comme particulier : et l’une et l’autre de ccs remarques sout abandonees par la Cour 
comme suporflues. En tout cas, l’effct que la remarque a produit merite qu’on en 
examine la valeur. 


Yous dites que la Daira de Son Altesse est une institution particulidre; de la vous 
tirez la consequence qu’elle n’est ni plus ni moins qu’un simple particulier, et que 
les Decrets dont nous nous occupons ne peuvent etre considers comme une mesure 
d’ordre general, parcequils pourvoient it la suspension des paiements particuliers de la 
Daira, ct ii l’uniftcation de ses dettes avec celles de l’Etat. 

Nous rbpondons d’abord on rappclant un cas analogue ii propos duquel on pourrait 
soulever les memos objections : 

Il existe en difierents Etats des banques ou des institutions nationales, qui n’en 
sont pas moins des institutions particulibros, et, par consequent, des particuliers. 

Cependant, il est arrive dans ces Etats des circonstanees financibres urgentes pour 
lesquelles les Gouvernements rcspcctifs se sont crus autorisbs il suspendre le 
remboursement de leurs billets, qui ne sont que des bons au portcur et ii vuc. 

La Cour pourrait dire quo ces banques ou institutions peuvent avoir des rapports 
si btendus avec le commerce d’un pays quo leur faillite interessc indiroctement Fordre 
financier de l’Etat. 
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Mais personne ne niera que la Daira, en Egypte, a des rapports plus dtendus et 
plus importants que ees banques, comparativement a la situation du commerce et de 

l’industrie du pays. „ , , _• 

Aioutons qu’aucune des banques Europdennes, auxqnelles 1 Etat est venu en aide, 

en suspendant le paiemcnt de leurs billets, ou en rcglant le mode de leurs rembourse- 
ment. n’a en des intdrets si intimemcnt lids a eeux du tresor public. 

En effet, parmi les titres de la dette unifide, on trouve un nombre considerable de 
traites accept/es par le trdsor de l’Etat et dmises par la Daira . Ces traites reprysentent 
des dettes exclusivemcnt a la charge des finances; ces dettes ont ete contractus 
d’aprds des Conventions dans lesquelles la Daira n’est pas memo lntervenue , ellena 
fait que preter sa signature et son credit an Tresor public pour lui faeiliter le place- 

ment de ses obligations dans des moments difficiles. A , 

Les bons portant la signature de la Daira n ont pas tous la meme forme, ll est 

vrai; ils ne sont pas tous revetus de l’acceptation du Mimstre des (Finances. _ _ 

Mais le fait de la Daira, d’avoir engage sa signature, et exposd le patrimome du 
Prince a rdpondre solidairement, avcc l’Etat de dettes considerables regardant le Trdsor 
public, est le meilleur argument pour prouver qu’on ne pouvait, sans injustice, separer 

les deux intdrets dans la grande operation de l’unifieation des dettes. 

D’ailleurs, la Cour d’ Appel affirme que la Daira est un simple particulier. Mais 
assurement c’est un particulier d’un caractde tout exceptionnel que celm dont le 
Ministro des Einances promct la signature dans un contrat signe par lui seul, et dont 
la signature est effectivement accordeo pour sontemr le credit du Tresor. 

Ce caractdre exceptionnel depend de la nature meme de 1 institution appaitenant 

au P ^ c ® i =° inction est gi vra i e , que dans le Edglemcnt d’Organisation J^dieiMie' 
Puissances d’accord avcc le Gouvernement Egyptien, aprds avoir declard, dans 1 Article 
9 que les Tribunaux de la Reforme connaitront seuls de toutesles contestations civiles 
et q commerciales entre indigenes et etrangers, ont consider^ que cette indication 
gendrale n’etait point suffisante pour comprendrc les Dairas et ont era ndeessane de 

163 “Toctel" les Datms de Son Altesse le Khddive et 

des membres de sa famille, seront justiciables de ces Tribunaux dans les proeds avec les 

6 tran La r distinction est done bicn dvidente, parfaitement dtablie. Et il est it remarquer 
que les Dairas sent aiusi spdeialemcnt designees a e6td mdme du Governement et des 

administrations. 


Nous ne voulons pas dive pav la que la Daira nc pent, en auerra cas agir come 
simple particulier. Le Gouvernement, lui aussi, agrt commc particulier dans lc cas oil 

il fait des contrats, ct aussi en d’autres cas. . . ... ,. 

Mais de memo que le Gouvernement, lorsqu’il agit ainsi, ne ccsse detre un parti- 

culler d’une nature toute spdcialo, de mdmo la Daira, surtout dans les circonstances 


susindiqudcs, ue doit pas 6trc confondue avec un particulier quelconquc, ainsi qu il 
ressort clairement des deux Articles precites. _ ._. 


Du reste, la distinction entre le patrimome du Prince et cclui (lo1 Etat est juste 
et lo f|, i(iuc; mais si, dans le fait, on a souvent engagd au profit de lEtat la signatuie 
de ceux qui administrent le patrimoine du Prince, il est juste et logique aussi d exclure 
toute distinction a l’ogard d’une institution dont le caractdre est si special et dont les 
Sets sont si intimement lies, commc il vient d’etre dit, a ceux du commerce et de 


rind sf malgifles rapports contraetucls de l'Etat avec ses crdanciers lc ldgislateur 
neut modifier l’exdrution do ses propres obligations.il pout aussi modifier cello des 
(Mentions contractfes par uno institution appurtenant au lnncc, et au ciulit de 
laquollo le Gouvernement a on rocours pour soutemr son propre credit moyennant 
remission de titres solidairement obligatoires. 


Resume des Questions; Conclusion et Resolution possible du Conjlit. 

§ 1. Resume des Questions. 

Tos motifs sur lesqucls la Cour et le Tribunal d’Alexandric ont fomle leurs Juge- 
34 tu,e ct le ll 4me ), et d’un Article du Code Civil (le 12 ). 
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A Tinterpretation de PArticle 34 du R6glement se lie aussi la question soulevde 
"par le Tribunal relativement aux Capitulations. 

En effet, le 'fribunal a admis que les magistrals de la reforme ont le droit d’exa- 
miner si une Joi edietde en dehors des codes et de la procedure prescrite par 
l’Article 12 du Code Civil, a rempli toutes les conditions requises pour devenir obliga- 
toire envers les etrangers; et il a ainsi implicitement reconnu la possibility de 
l’existence do pareilles lois et de leur efficacite contre les etrangers. 

Sous co rapport nous avons remarqud que le Tribunal est dans le vrai. 

Il l’est aussi lorsqu’il dtablit le principe que tout ce qui n’a pu etre rdgld par les 
lois de la reforme est reste sous l’empire des Capitulations. 

Mais il a 6t6 inexact lorsqu’il a era que les Capitulations exigent, dans tous les 
eas et pour chaque loi sans distinction, l’agrement des Puissances, exprime d’une 
manidre positive. 

La Cour, au contraire, croit que l’Articlc 34 du Rhglement dtablissant que les 
nouveaux Tribunaux, en mature civile et commerciale, &c., appliqueront les Codes 
prdsentes par l’Egypte aux Puissances, &c., defend l’application de toute autre loi. 
Et si elle admet que les Tribunaux peuvent appliquer les additions aux Codes et les 
modifications adoptees sur la proposition ou sur l’avis de la magistrature, c’est parce 
.qu’elle trouve que cela est permis par l’Article 12 du Code Civil, qui est un des Codes 
qu’elle est appelee a appliquer. 

La question se reduit principalement a fixer la portee de ces deux Articles. 

L’un, l’Article 12, lait partie du Code Civil qui a etd presente aux Puissances, .aussi 
bien que les autres Codes, lesquols n’ont pas etc adoptes par Convention Internationale 
dans tous leurs details. Ce Code, et par consequent l’Article 12, sont une emanation 
directe du pouvoir lcgislatif Egyptien. 

L’autre, l’Article 34, appartient au E,6glemcnt adopte par les Puissances. 

Cet Article a etabli que les nouveaux Tribunaux appliqueront les Codes, et il a 
era ndeessaire de le dire, par la raison toute simple que jusqu’au jour ou le fonctionne- 
ment de ces Tribunaux a* commence, les Magistrats Consulaires appliquaient aux 
dtrangers les Codes rcspectifs de leur pays, de manure que la mdme question dtait 
rysolue par eux differemment, suivant les dilferents Codes. 

L’origine historique de l’Article 34 en fixe la signification; c’est comme s’il 
disait: “ An lieu des Codes des diffdrentes nations qui jusqu’;\ ce jour ont ete 
appliques aux etrangers, les nouveaux Tribunaux, en mature civile, commerciale, &c., 
appliqueront, dans les limites' de leur juvidiction, les Codes de la Rdforme.” 

Ceei nc voulait pas dire que l’applieation de toute autre loi fut ddfendue, ni que 
les Capitulations fussent revoqudes. Cette idee etait si eloignee de l’intention des 
parties eontractantes que la juridiction des nouveaux Tribunaux n’a pas meme etd 
dtenduc aux contestations judiciaires entre 6trangers de la meme nation. 

Mais la Cour a era que le Decret du 0 Avril, modifiant une des consequences 
ldgales d’obligations contractecs, suivant les regies du Code, devait etre edicte dans la 
forme voulue par TArtielo 12 du Code Civil. 

Nous avons constate que, lorsquo le legislateur raodifie ou suspend l’exdcution de 
certaines obligations il impose aux parties eontractantes des conditions qu’elles 
auvaient pu etablir de commun accord. Il substituc la volontd souvoraine a cet accord 
volontaive, co qui est admis en cas de ndeessite publique; mais, en faisant cette 
substitution, il n’entend pas modifier ni changer les Articles des Codes existants. 

On ne pourrait pas invoquer l’Artiele 12, pour inviter les magistrats a donner leur 
avis dans une pareille occasion. Et il s’en suivrait quo, memo dans un cas de neces¬ 
sity publique, on ne pourrait, en aucune manicure, ydicter line loi obligatoire pour 
les etrangers ni pour les indigenes, dans toutes les contestations entre eux et les 
ytrangers. 

On rencontre, dans tous les pays do l’Europe Oceidentale ct Orientale, beaucoup 
d’exemples de lois qui modilient les conditions contractuelles des dettes publiques, et 
quclquefois des simples billets do banque. 

Les Capitulations n’ont pas cmpeclie l’exycution do pareilles lois, vis-it-vis des 
ytrangers, la ou dies existent aussi bien qu’en Egypte. Il faudrait done supposer que 
le Chef du Gouvernement Egyptien, en ytablissant les Tribunaux do la Rdforme, a 
voulu se mettre dans uno position inferieure a cello quo lui faisaient les anoiennes 
Capitulations, et renoncer a la plus neeessaire des faeultys ldgislatives. 

Cette renonciation, qui serait d’une validity doutcuse, meme dans le cas oil elle 
serail ex presse n le n t st i | m I ce, ne pent pas etre pre-siimee, par rinterpretation trop subtile 
et foroee (I’Artieles do Lois coiu;ues dans un tout autre esprit. 

Eniiu, la Cour parait vouloir admettre que dans certains cas le Gouvernement 
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peut prendre des mesures administratives obligatoires pour tous, meme pour les 
dtrangers. Mais, si ces mesures appliqudes portent atteinte aux droits acquis, elles 
deviennent actes administratifs, et le Magistrat de la Rdforme peut empeclier que ces 
atteintes produisent leur effet. 

Nous avons distingud les mesures administratives d’ordre general, des actes 
a dmini stratifs individuels, et plus ou moins arbitraires ou speciaux contre les droits 

acquis. ,, , . . 

Un droit acquis peut etre atteint indirectement par l’effet dune mesure adminis¬ 
trative, sans que le but et le motif de la mesure soit celui de porter cette atteinte. Ce 
ne sont pas lit les actes administratifs dont parle 1’Article 11 du Rdglement.. Si, pour 
sauver les finances publiques et l’avenir de l’Etat, on modifie les conditions de la 
dette publique, ces modifications n’ont pas le but de porter atteinte aux droits des 
creanciers. 

Cette atteinte peut en etre la consequence; jamais le but ni l’objet. , 

En effet, dans ce cas, on ne peut empeclier la prdtendue atteinte qu’en arretant 
l’exdcution de la mesure administrative; car entre application et execution dune 
mesure administrative il n’y a pas de difference. La Cour elle-meme a dfi recourir a 
cet expedient, en condammant le Gouverncment h payer, a l’dchdance, les^ dettes dont 
il voulait proroger l’ecbeance, c’est-a-dire, en faisant ce que 1’Article 11 defend de faire, 
puisqu’il present que les Tribunaux ne peuvent ni interpreter ni arreter l’execution 
d’une mesure administrative. 


§ 2. Resolution du Conjlit. 


Le conflit dont il s’agit disparaitrait, sans doute, du moment ou l’on aurait fixd 
d’une maniere autlientique la veritable signification des Articles 34 et 11 du Rdglement 
d’Organisation Judiciaire, ainsi quo colle de l’Article 12 du Code Civil. 

En ce qui concerne l’Article 12 du Code Civil, le Gouverncment Egyptien, qui a 
4te le ldgislateur des Codes prdsentds aux Puissances, interprete littdralement ce texte 
en ce sens, que les magistrats de la reforme pourront lui faire des propositions et, en 
tout cas, devront etre appelds a exprimer lour avis conformc, toutes les fois qu’il s’agira 
de corriger, d’amdliorer ou de completer les Codes, soit en modifiant un ou plusieurs 
des Articles qui les composent, soit en ajoutant d’autres Articles. Mais ils ne pourront 
jamais proposer l’adoption de lois dtrangeres aux Codes Civil, Commercial, et Penal, 
proprement. dits, telle quo des lois d’ordre public, des lois sur des matures specialcs, 
des lois administratives ou financidrcs, &c. 

Et le Gouverncment Egyptien ne sera point oblige d’obtonir leur avis conforme, 
pour promulguer des lois de cette nature. 

Pour ce qui regarde l'interprdtation des Articles 34 et 11 du Rdglement d’Organi¬ 
sation Judiciaire, le Gouverncment considdre que l’Article 34 ne s’ecarte nullement 
de la pensde qui a preside a la Rdforme et qu’il n’altdrc en rien le droit international 
fonde sur les Capitulations. 

Le but de cet Article est dc maintenir les garanties qite les Capitulations accord- 
aient aux etrangers, tout en rd giant l’exercice de quelques uncs d’entr’elles ; mais on 
ne saurait y trouver l’intention de order en favour des dtrangers des restrictions 
nouvelles a l’efficacitd des lois et des mesures gdn6ralcs emandos du Gouverncment 


Egyptien. 

Ces principes posds, il parait evident qu’on devra rcconnaitre que l’Article 34, 
tout en placant les magistrats dans la ndcessitd do declarer que le montant des titres 
des dettes Egyptiennes aurait du etre payd a leur dclidancc, ne les mettait point dans 
l’impossibilitd d’ajoutcr que, copendant, cette dcbdance ou ce paiemont avant dtd 
modifid par unc mesure de ndcessitd publique, les crdancicrs dc l’Etat, indigenes ou 
dtrangers, dtaient obligds de subir les conditions indiqudes par le ldgislateur, et qu’ils 
devaient s’y soumettre entierement, en vertu memo des principes de droit interna¬ 
tional adoptds par toutes les nations, commc en vertu du droit spdcial des Capitulations, 
qui out dtd rdeemment interprdtdes et appliqudes dans ce sens, ii l’occasion de mesures 
analogues prises sous l’empire des memos Capitulations. 

Pour ce qui touclie a 1’Article 11 du Rdglement, la premiere partie de cet Article 
explique la seconde. 

En effet, si les Tribunaux no peuvent ni interpdter ni arreter l’oxdcution d’une 
mesure administrative, il est clair que cet Article recommit la possibilitd de mesures 
administratives, cxdcutoires memo envoi’s les dtrangers. 

Ces mesures ne peuvent etre que des dispositions d’ordre gdndral, ou des rdgle- 
ments dtibJie j wx l’Admi listration dans l’intdret public. Dans quelques cas, elles 



peuvent dtre restreintes a un certain ordre de faits ou a une classe spdciale de 
personnes, sans perdre, pour ccla, leur caractdre de ieritables mesures administratives* 
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Ces mesures doivent, sans aucun doute, etre appliqudes par l’autoritd compdtente 
a des individus ou a une certaine classe d’individus; mais cette application ne saurait 
jamais constituer un de ces actes administratifs qui portent atteinte a un droit acquis, 
et dont parle la seconde partie de l’Article. 1 

Certainement il peut arriver que, memo en appliquant une mesure administrative 
d ordre gdndral, et la plus juste du mondc, les agents de l’Administration emploient 
des moyens ou des formes susccptibles de censure, et qu’ils commettent des actes 
punissables; mais Implication pure et simple d’une mesure juste, ldgale, et le plus 
so uvent ndeessaire, pour garantir, par excmple, l’ordre ou la santd publique, ne saurait 
constituer une de ces atteintes a un droit acquis qui rendent le Gouvememcnt 
responsablc des consdqucnces. 

Les actes administratifs dont parle l’Article 11 sont dvidemment ou des actes qui 
constituent de vdritables actes arbitraires et individuels, ou bien des dispositions 
dmandes de 1’autoritd publique soit contre certains droits acquis, avec l’intention 
ddterminde de les entamer, soit en deliors des motifs impcrsonnels et des buts d’ordre 
et d inter et plus ou moins gendral, quo 1 autoritd publique doit se proposer de suivro ou 
d’atteindre. A ce point de vue seulemcnt on peut ldgalement parler d’atteinte aux 
di’oits acquis. Il n’y a pas d’atteinte la oil n’existc ni l’intcntion prdalable de nuire, 
d’offenser, ou dc ldser un droit, ni la responsabilitd de cette ldsion, occasionnde par des 
actes sortant des conditions que doivent remplir les mesures administratives ldgitime- 
ment prises. ° 

Le juge^ peut et doit faire ces distinctions. Il ne saurait admettre que toute 
application a un cas particulicr d’une mesure administrative constitue un acte 
administrate, et que, si cet acte restreint ou empeche l’exercice d’un droit acquis il 
porte a ce droit une dc ces atteintes, dont les Tribunaux sont appelds a juger les 
consequences. 

Si les Puissances trouvent, commc le Gouverncment du Khedive l’espdre, que ces 
observations sont justes et fonddes, elles voudront bien sans doute ne pas tarder h 
exprimer leur acquiescement a l’interpretation qui vient d’etre donnde sur les Articles 
sus-indiquds, et qui semblc la seule conforme aux intentions des Gouvemements 
adherents a la Rdforme. 

Cette Rdformc est un essai. 

Les magistrats, charges de l’appliquer, ont dvidemment ii remplir une mission 
aussi ddlicate que difficile, et ils apportent dans l’exercice de lem* mandat un zdle et 
un sentiment de la situation que le Gouvernement est le premier a apprdcier, mais 
qui au dela de justes limites auraient pour rdsultat de nuire au succds de cet essai. 

Le Gouverncment du Khedive se plait a compter, pour assurer ce succds, sur 
^intervention conciliantc, sur la parole moddratrice des Puissances qui ont acceptd ou 
favorisd la Rdforme comme un hommage au progrds de la civilisation et au triomphe 
des principes modernes du droit international. 


No. 26. 

Mr. Gould to the Earl of Derby.—(Received September 14.1 
(No. 74.) ' 

My Lord, Stockholm, September 9, 1876. 

ACTING on the instructions addressed to Mr. Erskinc in your Lordship’s despatch 
No. 33 ot the 30th ultimo, I have lost no time in communicating to this Government 
the views entertained by Her Majesty’s Government on the subject of the amenability 
of Ilis Highness the Khedive to the judgment of the International Courts in Egypt as 
regards the question now at issue between them. 

,1 udging from the tonour of the language held to me by M. do Lagerheim, the 
Secretary-General of the Ministry of Eoreign Affairs, who is directing that Department 
in the absence of his Excellency General Bjornstjema, I have good reason to believe 
this Government is fully prepared to act in concert with Her Majesty’s Government in 
this matter, and to instruct its Representative in Egypt to join in drawing up the 
protest which it is proposed to address to the Government of His Highness the 
Khedive. b 

Owing, however, to the necessity of first consulting the Norwegian Government, 
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and obtaining tbe opinion of tbe Legal Adviser of the Swedish Crown, M. de Lagerheim 
has not yet been able to give me a definitive answer, but be 3ias undertaken to do so in 
tbe course of tbe next few days. 

I have, &c. 

(Signed) G. T. GOULD. 


. No. 27. 

Mr. Morier to the Earl of Derby.—(Received September H, 8’30 p.m.) 

(Telegraphic.) Lisbon, September 14,1876, 12-30 P.M. 

PORTUGUESE Government have not yet sent in their formal adherence to 
i Convention establishing the new Court of Appeal at Alexandria. They will now make 

j their adherence conditional upon the Khedive recognizing the jurisdiction of the Court 

j in actions brought against Egyptian Administration in the sense of your despatch 

] No. 61, Circular, of the 30th ultimo. 

I 

j, 


No. 28. 

Mr. Malet to the Earl of Derby.—(Received September 15.) 

(No. 323.) 

My Lord, Rome, September 11, 1876. 

I LEAVE the honour to transmit to your Lordship herewith a copy of a note dated 
the 4th instant which I have addressed to the Italian Minister for Foreign Affairs, in 
compliance with the instructions contained in your Lordship’s despatch No. 438 of the 
30th ultimo, relative to the dispute which has arisen between the Khedive and the new 
Court of Appeal at Alexandria. 

I have, &c. 

(Signed) EDWARD B. MALET. 


Inclosure in No. 28. 

Mr. Malet to M. Melegari. 

M. le Ministre, ' Rome, September 4, 1876. 

TJIE question of the validity of the recent Decrees for the unification of the 
Egyptian debt has been the came of a serious dispute between the Khedive and his 
new Court of Appeal at Alexandria, arising from an action which has been brought 
against the Daira of the Khedive for the non-payment of a Da'ira bond due in April 
last, and which resulted in the Judgment of the Court, calling- upon the Daira to pay 
the bond in question. 

The execution of this sentence was forcibly resisted by order of the Khedive, and 
a circular was issued by the Egyptian Government to the Foreign Representatives, 
declaring that the new Tribunals were incompetent to assume legislative functions, and 
that the Government had no intention of resigning its power by subjecting its legisla¬ 
tive measures to the sovereign control of its new Tribunals. 

Many similar claims on the Khedive’s Da'ira estate have sinco been tried before the 
Courts with similar results. 

Iler Majesty’s Government cannot but regard this state of things as one of a very 
grave nature. It appears, indeed, to go to the root of the whole arrangement for the 
unification of the Egyptian Debt. 

The Articles of the “ Reglement d’Organisation Judiciaire” more immediately 
affecting the case are the 10th and 11th, which define the competency of the Egyptian 
Courts. 

The lOtli Article makes Government the “ administration,” and the Da'ira justiciable 
before tbe Court in suit with foreigners. 

The Khedive, it appears, contends that this means justiciable according to whatever 
may be the law of Egypt for the time being, but that ho may change the law from 
time to time in any way ho thinks fit. 

Possibly, this might be argued if the 10th Article stood alone. 

But the 11th Article provides that the Court may pronounce judgment (taking as 
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their standard the Code Civil) against attempts which prejudice a right acquired bv a 
foreigner “ by an act of administration.” J 

The words “ by an act of administration ” may be coupled either with the word 
“attempts” or with the word “acquired.” 

The Khedive’s argument seems to couple the words with the word “ attempts,” and 
alleges that in this case the “ attempts ” are not “ attempts ” by an act of adminis¬ 
tration. 

Her Majesty’s Government cannot take this view. It is evident that Article 11 
must have meant something more than Article 10. Article 10 made the administration 
justiciable, and Article 11 in protecting foreigners against the act of administration 
must have meant something more than Article 10. In fact, in a country where the 
Sovereign is absolute and has in himself absolute legislative power, a decree or law 
made in a matter of administration is itself an act of administration, and the decree of 
the Khedive for the suspension of payments, and the unification of the Debt is itself 
an act of financial administration, and as such may well come under the judgment of 
the Court by Article 11. ' " 

, Adopting this view of the case, Her Majesty’s Government consider that it is most 
desirable that the Powers which joined in setting up the Courts should unite in 
addressing a joint protest against the action of the Khedive and his Government, a 
course which can only tend to weaken the position of the fudges and destrov the 
efficacy of the Law Courts. 

I have accordingly been instructed by Her Majesty’s Principal Secretary of State 
for Eoreign affairs to communicate to your Excellency the Liews of Her Majesty’s 
Government in this matter, and to invite the Government of His Italian Majesty, should 
they concur therein, to give instructions to their Representative in Egypt to concert 
with his colleagues for the purpose of drawing up a joint protest to be addressed to the 
Government of the Khedive. 

I beg your Excellency to bo so good as to inform me of the views of the Italian 
Government on the subject of this proposal, in order that I may communicate them to 
to the Earl of Derby. 

I avail, &c. 

(Signed) EDWARD B. MALET. 


No. 29. 

Sir H. Barron to the Earl of Derby.——(Received September 18.1 

(No. 98.) 

My Lord, Brussels, September 16, 1876. 

IN accordance with the instructions conveyed in your despatcli No. 53 of the 
30th of August, I have addressed to the Minister for Foreign Affairs a note, drawn up 
in the words of that despatch, requesting that, in the conflict which had arisen between 
the Khedive and the Court of Appeal, the Belgian Representative might be instructed 
to protest against the course taken by the Khedive. 

I have now the honour to inclose a copy of Count de Lyndon’s reply, informing 
me that the King’s Government shared the opinion of Her Majesty’s Government, and 
had sent instructions in the desired sense to the Belgian Agent at Alexandria. 

The grounds advanced for coming to this decision drawn from the Capitulations 
themselves are worthy of attention. 

I have, &c. 

(Signed) H. BARRON. 


Inelosure in No. 29. 


Count d’Aspremont-Lynden to Sir H. Barron. 

M. le Chargd d’Affaires, Bruxelles, le 12 Septembre, 1876. 

LE conflit souleve entre le Khedive et les Tribunaux Mixtes d’Alexandrie relative- 
ment a l’application des Dccrets du 0 Avril et 7 Mai, 1876, sur l’unification de la dette 
generate a depuis son origine attire l’attention du Gouvernement du lloi. 

En reponse a votre office du 2 courant je m’empresse de vous 1‘aire connaitre a 
quel point de vue jc me suis place pom- apprecier cet incident. 
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Pendant le conrs des longues negociations qui ont pr6c£dd et amend la rdforme 
judiciaire il a toujours dte entendu quo les Capitulations demeureraient la loi des 
rapports entre le Gouvernement Egyptian et les dtrangers a l’exception des derogations 
partielles consacrees par la rdforme, et qui portaient principalement sur les usages 
particulidres & l’Egypte. 

En vertu d’un principe qui constitue l’essence meme des Capitulations, et qui a 
conservd tout son empire, les lois et ddcrets promulguds par le Gouvernement local ne 
sont obligatoires pour les dtrangers que de l’assentiment de leurs Gouvemements 
respectifs. 

En se refusant a appliquer les Ddcrets du 6 Avril et 7 Mai relatifs a l'unification 
de la dette gdndrale taut que rassentiment des Gouvemements dtrangers n’etait pas 
acquis, les Tribunaux Mixtes n’ont done point excedd les limites de leur compdtence. 
D’aprds la Constitution Beige, les cours et tribunaux ne peuvent appliquer les arretds 
du pouvoir exdcutif que s’ils sont conformes aux lois; c’est la un axiome de droit public 
que nos nationaux peuvent invoquer devant les Tribunaux Mixtes en demandant qu’ils 
ne donnent, en ce qui les concerne, effet aux Ddcrets du Kkddive que si ces Ddcrets 
ont ete ddictes en conformitd des Capitulations qui constituent pour eux la loi de 
l’Egypte. 

II resulte de ces considerations que le Gouvernement du Roi partage 1’opinion du 
Gouvernement de Sa Majestd Britannique. 

J’estime dgalement que la decision prise par le Khddive est de nature a porter 
une atteinte regrettable & l’autoritd des nouveaux Tribunaux dtablis en Egypte, et au 
succds de la rdforme judiciaire si lieureusement entreprise par Son Altesse. 


J’ai donne des instructions en ce sens a 1’Agent et Consul-Gdndral de Belgique 
a Alexaudrie, et je l’ai autorise a s’entendre avec ses collegues dans la vue d’adrcsser 
au Gouvernement du Khddive une protestation collective. 


Agrdez, &c. 

(Signe) C TE D’ASPREMONT-LYNDEN. 


No. 30. 


Mr. Morier to the Earl of Derby.—(Received September 19.) 

(No. 131.) 

My Lord, Lisbon, September 14, 1876. 

IMMEDIATELY upon the receipt of your Lordship’s Circular despatch No. 61 
of the 30th ultimo, which only reached me the night before last, I addressed to Senhor 
Corvo a note embodying the desiderata of Her Majesty’s Government with reference to 
the dispute between the Khedive and his new Court of Appeal; and I called by 
appointment on his Excellency yesterday afternoon for the purpose of eliciting the 
views of the Portuguese Government upon the subject of the proposal submitted to 
them, and of urging the necessity of prompt action should those views concur with 
those of Her Majesty’s Government. 

I found that Senhor Corvo had already received a telegram from the Duke of 
Saldanha on the subject, and that he had every disposition to aid the action of Her 
Majesty’s Government by pressing upon the Khedive the necessity of admitting the 
jurisdiction of the new Court in regard to actions brought against the Daira. 

The question had already been submitted to his notice by the German Minister 
some time ago; but before coming to a decision on the subject, he had wished to know 
what were the views of the other Governments concerned, and especially those of Her 
Majesty’s Government; and now that he had learnt from the Portuguese Minister in 
London, and from myself, what was the action proposed by Her Majesty’s Government, 
he would inform me of the steps which the Portuguese Government proposed to take. 

Owing to the forms of the Portuguese Constitution requiring the previous assent 
of the Cortes to Conventions of the nature of those establishing the new Court at 
Alexandria, a delay had arisen in tli c formal adherence of the Portuguese Government 
to the Convention in question. This delay had now been got over, and ho had a few 


days ago received the report from the Law Officers of the Crown, which would enable 
the Government to proceed to the formal execution of the instrument by which 
Portugal can join the other Powers in substituting the jurisdiction of the new Court at 
Alexandria for that of tho former Consular jurisdiction. His Excellency seemed to 
think that this delay would prove a fortunate accident, because the Portuguese Govern¬ 
ment could not protest against the action of the Khedive in a more effectual manner 




41 

than by refusing their adherence to the Convention establishing the new Court until 
the Egyptian Government had acquiesced in the views of Great Britain, and of the 
other Powers, parties to the Convention, in regard to the jurisdiction of the Court—the 
course which his Excellency assured me it was his intention to pursue. 

I thanked Senhor Corvo for the readiness with which he had fallen into the views 
of Her Majesty s Government on the subject, and told him I would telegraph his 
answer to your Lordship, which I have accordingly done in the telegram recorded in 
my despatch No. 130 of this day’s date. 

I have, &c. 

(Signed) R. B. D. MORIER. 


No. 31. 

The Earl of Derby to Mr. Malet. 

(No. 458.) 

_ Foreign Office, September 21, 1876. 

I APPROVE the note, a copy of which was inclosed in your despatch No. 323 of 
the 11th instant, which you addressed to the Italian Government relative to the dispute 
which has arisen between the Khedive and the new Court of Appeal at Alexandria. 

I am, &c. 

(Signed) DERBY. 


No. 32. 

Mr. Malet to the Earl of Derby.—(Received September 22.) 

(No. 334.) ' 

My Lord, Rome, September 19, 1876. 

I HAVE the honour to transmit herewith translation of a note dated the 16th 
instant, which I have received from the Minister for Eoreign Affairs, in reply 
to the note which I addressed to his Excellency on the 4tli instant, relating to the 
dispute which has arisen between the Khedive and the new Court of Appeal at 
Alexandria, written in obedience to the instructions contained in your Lordship’s 
despatch No. 438 of the 30tli ultimo. 

I have, &c. 

(Signed) EDWARD B. MALET. 


. Jnclosure in No. .32. 

M. Melegari to Mr. Malet. 

(Translation,) 

Sir, Rome, September 16,1876. 

IN your note of the 4th instant you informed me of the opinion of the Government 
of Her Britannic Majesty on the question Avhich has arisen in Egypt on account of 
some Judgments pronounced by the new Tribunals against the Daira of tho Viceroy, 
and at the same time you expressed the wish to be informed whether the Government 
of the King were disposed to join in the protest which the Cabinet of St. James think 
it right to present at Cairo on this subject. 

In the same way as the Government of the Queen, the Italian Government dis¬ 
tinguish two points quite different from one another in the presont controversy. One 
strictly judicial, and the other more properly political. The first of these two points 
cannot yet be examined by us as it is our intention previously to entrust the study of 
it to the jurisconsults who form the Council for legal Diplomatic questions. The 
other point was formerly attentively considered by us, and it seems to us that it presents 
itself under two aspects. Because on tho one hand it is of the greatest importance 
that the authority of tho Tribunals should serve as a restraint in tho absolute authority 
of the Government especially when the private rights of foreigners may be compromised, 
and on tho other we need not lose sight of the fact that the Governments in delegating 
authority to tho reformed tribunals did not in the slightest degree divest themselves of 
the protecting action Avhich they have the right of exercising for the Avclfare of their 
own people residing in Egypt by virtue of the public right existing previously in that 
[97] M 
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country. Considered under tliis last aspect avo arc of opinion that although the question 
is in justice susceptible of forming the subject of diplomatic intervention, yet we cannot 
suppose that the Governments had the intention of renouncing, or did renounce those 
explicit provisos which were laid down in the Supplementary Protocols between Prance 
and Egypt, and which naturally extended themselves to all the other Governments 

taking part in the agreement as to judicial reform. 

As is apparent from the preceding remarks I am not as yet in a position to answer 
categorically the question which you have put to me, and the Government of the King 
must as yet delay giving their definitive opinion. 

I avail, &c. 

(Signed) MELEGAKI. 


No. 33. 

Mr. Cookson to the Earl of Derby.—(Received September 23.) 

(Telegraphic.) Alexandria, September 23, 1S76 ; 

TIIE Viceroy has requested me to telegraph to your Lordship the following 
conversation which has taken place between Llis Highness and the newly-arrived 

Trench Agent. # ., ,. , 

The Trench Agent commenced by saying that his instructions were identical 

with those which Mr. Vivian has received from Her Majesty’s Government. He 
then recommended His Highness to invito Messrs. Goschcn and Joubcrt to Caiio m 
order to arrange at once with llis Highness on bchalt oL* holders oi Egyptian 
securities. His Highness then expressing his opinion that in consequence ox 
subsequent events and decision of the Courts the Tinancial Decree ol the lltli ot May 
cannot be carried out. Trench Consul replied that his Government would not peimit 
any alteration of it. When Viceroy insisted on impossibility ot carrying them out 
under the circumstances, Prcncli Consul said, “ In that case your Highness will 

have to reside in Prance” (habiter a la Prance). 

Viceroy cannot believe that this declaration of Prcncli policy can he m harmony 
with that of Her Majesty’s Government, and His Highness hopes your Lordship will 
authorize me to give assurance to that effect, it seems impossible to reconcile 
the contradiction between this purpose ot forcing Egyptian Government to carry 
out Pinancial Decree unaltered Avitli intention of lier Majesty’s Government to 
maintain the decision of the Courts, and an invitation to Mr. Goschen seems useless 
if the two Governments are united in compelling Viceroy to carry out 1 inaneial 

Decree of lltli May. 


No. 34. 

M. Gennadius to the Earl of Derby —(Received September 26.) 

My Lord, Greek Legation, London, September 25, 1876. 

ACCORDING to the desire expressed hv your Lordship when, on the 19th 
instant, I had the honour of conveying a communication from my Government on 
the subject of Hellenic representation in the Mixed Tribunals in Egypt, I beg to 
submit the inclosed short Memorandum, and I request your Lordship to give it that 
favourable consideration and support Avhicli, I believe, both the merits of the case 
and the friendly disposition already evinced by Her Majesty s Government in this 
matter, are sufficient to insure for us. 

I have, &c. 

(Signed) J. GENNADIUS. 


Inclosure in No. 34. 


Memorandum. 


PROM a report addressed by M. Manos to His Majesty’s Minister for Foreign 
Affairs at Athens, it appears that, OAving to the success attending the working of the 
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Mixed Tribunals in Egypt, the cases submitted for tlicir decision are daily augmenting, 
and that, consequently, the Government of the Khedive has decided upon increasing 
the number of Judges in the Court of First Instance, by advancing to that post some 
of the “ Substituts Procureurs.” 

Under the original arrangement, Greece Avas aAvardcd the posts of tAVo Judges in 
the Court of First Instance only. But as the number both of Hellenic subjects in 
Egypt and of Greek cases before the Mixed Courts is far in excess of those of any 
of the other countries included in the constitution of these Tribunals, it would appear 
only fair and equitable that Greek interests should ho more adequately represented 
therein. 

The advisability of such a readjustment had already been admitted by Serif 
Pasha, Minister of Justice in Egypt, Avho, in a note dated 20th January, 1875, 
promised to cede to Greece the post of a “ Substitut Procureur,” in the event of any 
of the Judgeships allotted to other Powers remaining vacant. 

For some months past, such has been the case Avitli regard to the posts of 
“Substituts Procureurs” for Russia and America; and fresh vacancies will uoav 
occur by the creation of more Judgeships in the Court of First Instance. 

Under these circumstances, the Hellenic Government believes that the very 
principle Avhicli Ibis judiciary system is destined to serve—equity towards all—pleads 
in favour of aAvarding to Greece tAvo of the posts uoav to he created, so as to repair, 
by a gracious act of the Powers mainly concerned, an injustice, Avhicli Avas undoubtedly 
the result of the difficulties and the urgency attending the first installation of these 
Tribunals, but which, if prolonged, can only he vicAved by the large and influential 
Colony, whose interests are immediately at stake, with misgiving, it being an 
inadequate representation of their largely superior number and of their rights, both 
moral and material. 


No. 35. 


General Menabrea to the Earl of Derby.—(Received September 26.) 

M. le Comte, 10, William Street, Lowndes Square, le 25 Septcmbre, 1876. 

ME referant aux communications verhales qui j’ai eu l’honneur d’avoir avec 
votre Excellence au sujet do la proposition qui a etc faite par le Gouvcrnemcnt 
Egypticn d'admettre au nombre des Juges les fonctionnaires et rangers qui sont 
actuellement attaches a la Com d’Appol d’Alexandrie cn qualite dc Substituts 
Procureurs Generaux, j’ai l’honneur de porter a la connaissancc do votre Excellence 
des renscignements qui me sont parvenus dc mon Gouvcrnemcnt et qui pourront etre 
utiles pour arriver a une decision sur cettc affaire. 

II parait quo le nombre actuel des Juges (Grangers cn Egypte est reellement 
insuffisant, et quo les causes, qui no peuvont etre jugecs, s’accumulent toujours 
davantage d’une manffire embarrassante. Les Substitus Procureurs Generaux n’ont 
pas, d'autre part, des attributions qui puissent justifier lour nombre actuel, puisquo la 
re forme no s’est pas encore etendue aux proees criminels. Le Vice-Roi se serait 
decide a fairc sa proposition pom no pas accroitrc les charges qui lui sont dejii causees 
par l’organisation actucllc des nouveaux Tribunaux. 

Le Gouvcrnemcnt du Roi est, par consequent, d’avis qu’il y a une certaine 
urgcncc a pourvoir au defaut de Juges; et il lui scmble qu’il n’y aurait qu’une reserve 
a fairc; e’est-a-dire, quo les Juges, aggreges par le systbme dout il est question, 
s’abstiennent do sieger dans les causes pour lesquclles ils auraient auparavant donnfi 
des conclusions au nom du Ministfcro Public. Tel est, en diet, la lbgle suivie dans 
les pays oil, comme en Italic, on admet le passage du Ministbre Public ii la. 


Magistrature Assise. 


Je saisis, &c. 

(Signe) H. MENABREA. 
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No. 36. 

The Earl of Derby to M. Gennadi as. 

M. le Charge d’Affaires, Foreign Office, 

I HAVE tlie honour to acknowledge the receipt of your lettei of the 
ultimo, inclosing a Memorandum of a communication received byr your G °^“ e f 
respecting the intention of tlie Egyptian Government to increase the numhei of 
Judges from the « Substituts du Procureur-Gdndral, and refermg to the claims ot 

Greece to nominate two Greek gentlemen to fill the vacant posts. MoWv’s 

The proposals of the Egyptian Government have been reported by Her Majesty s 
Acrent and Consul-General at Cairo, but Her Majesty’s Government gather from Ins 
report that the Egyptian Government contemplate for the future to assume to them¬ 
selves the power o/appointing fresh « Substituts du Procureur-Gendral” on vacancies 

nvisiru? without reference to foreign Powers. 

Her Majesty’s Government have not as yet decided what course to take in th 

new proposals oi the Egvptian Government to increase the number of Judges, but 

they are now in communication with the Trench Government on tbe^b^ct. 

(Signed) DERBY. 


No. 37. 

Lord A. Loftus to the Earl of Derby.—(Received October 2.) 

Si. Petersburgh, September 26, 1876. 

ON’the receipt of your Lordship’s despatch No. 452 of the 30th ultimo on the 
differences which had arisen between the Khedive and his new Courtsof Appea 
Alexandria, I addressed a note to M. de Giers, a copy of which I have the honoui to 
inclose embodying your Lordship’s despatch, and requesting the Imperial Government, 
the eventof”SKncurrence in the views of Her Majesty’s Government, to -nstruct the.r 
Representative in Egypt to concert with his colleagues for the purpose of diawin B p 
ioint protest to be addressed to the Government of the Khedive. 1 T • • j 

In conversation yesterday with M. de Giers I referred ^^jecLand * 
whether the Imperial Government concurred in the opinions of Her Majesty s Government, 
and were prepared to give effect to them in the form proposed by your Lordship. 

M. de Giers stated that the subject had been under due consideration, and that he 
would later, on receiving the instructions of Prince Gortchakow, give me a written state¬ 
ment of the views taken by the Imperial Government, but that for the present he could 

°" ,y fih that the question at issue had two bearings, viz., a 

judicial mi* ?"j icia| question) the Imperial Government entirely concur in the 

views of Her Majesty’s Government, and they considered that the Tribunal was com P^^ 
to judge the question ; and further, that the judgment pronounced was fully in accordance 

with Articles X and XI of the “ R^glement d’Orgamsation Judiciaire. 

But his Excellency observed that the judgment of the Court was suppoitcd by certain 
“considerants ” which were of a political nature, and which referred to questions ot 

mteu^tmnaUaw considered ^ the Impcrial Government as being beyond the competency 

of the Court to treat of, or to decide upon. * . , , e , . 

M. de Giers stated that the Representatives of other Governments had also referred to 

the Imperial Government on this question, but only verbally, and he had replied in the 

same sense as he now replied to me. . . . . , , • . 

His Excellency observed that from information which had reached him, he was 

inclined to think that a compromise would be effected between the various htagants 
which would finally dispose of the question without the necessity of resorting to extreme 

mea He S was given to understand that the holders of the Daira bonds (most of which were 
in French hands) were not at all disposed to push the Khedive to the adoption of any 
extreme measures, such, for instance, as a declaration of insolvency, lor in tha case > 
own ends would be defeated. In such an event no purchaser would be found tor 
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the property, and their chances of reimbursement would be rather endangered than 
improved. 

It was confidently hoped therefore that a compromise would be effected with the 
Khedive by certain arrangements now in process for an understanding between the Daira 
bondholders and the other bondholders, and his Excellency was therefore of opinion that 
it would not be advisable, or in the interest of either parties, to address a joint protest 
against the action of the Khedive and his Government. 

M. de Giers finally stated that as soon as he received the necessary instructions from 
Prince Gortchakow, he would give me, as well as the Representatives of the other Govern¬ 
ments who had referred to this question, a written statement of the opinions of the 
Imperial Government. 

His Excellency stated that the Imperial Government having no interest at stake in 
the claims alluded to, would be chiefly guided in their action in this matter by the opinion 
of the majority of the Powers. 

I have, &c. 

^Signed) AUGUSTUS LOFTUS. 


Inclosure in No. 37. 


, Lord A. Loftus to M. de Giers. 

M. le Senatcur, St. Petersburgh, September -fe, 1876. 

THE question of the validity of the recent Decrees for the unification of the Egyptian 
Debt has been the cause of a serious dispute between the Khedive and his new Court of 
Appeal at Alexandria, arising, from an action which has been brought against the Da'ira 
of the Khedive for the non-payment of a Daira bond due in April last, and which resulted 
in a Judgment calling upon the Daira to pay the bond in question. 

The execution of this sentence was forcibly resisted by order of the Khedive, and a 
Circular was issued by the Egyptian Government to the foreign Representatives, declaring 
that the new Tribunals were incompetent to assume legislative functions, and that the 
Government had no intention of resigning its powers by subjecting its legislative measures 
of general interest to the sovereign control of its new Tribunals. 

Many similar claims on the Khedive’s Daira estate have since been tried with similar 
results. 

Her Majesty’s Government cannot but regard this state of things as one of a very 
grave nature. It appears to go to the root of the whole arrangement of the unification 
of the Egyptian Debt. 

The Articles of the R^glement d’Organisation Judiciaire most immediately affecting 
the case are the 10th and 11th, which define the competency of the Egyptian Courts. 

The 10th Article make the Government, the Administration, and the Da’ira “ justiciable ” 
before the Court in suits with foreigners. 

The Khedive, it appears, contends that this means “ justiciable ” according to what¬ 
ever may be the law of Egypt for the time being, but that he may change the law from 
time to time in any way he thinks fit. 

Possibly this might be argued if the 10th Article stood alone. 

But the 11th Article provides that the Court may pronounce judgment (taking as their 
standard the Code Civil). 

Against attempts which prejudice a right acquired by a foreigner “ by an act of 
administration ” may be coupled either with the word “ attempts ” or with the word 
“ acquired.” 

The Khedive’s argument seems to couple the words with the word “ attempts,” and 
it alleges that in this case the “ attempts ” are not “ attempts ” by an act of administration, 
but by an act of legislation. 

Her Majesty’s Government cannot take this view. It is evident that Article 11 must 
have meant something more than Article 10. 

Article 10 made the administration “justiciable;” and Article 11, in protecting 
foreigners against the act of “administration” must have meant something more than 
Article 10. 

In fact, in a country where the Sovereign is absolute, and has in himself absolute 
legislative power, a Decree or Law made in a matter of administration is in itself an act of 
administration, and the Decree of the Khedive for the suspension of payments and the 
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unification of the debt is itself an act of financial administration, and as such may well 
come under the judgment of the Court by Article 11. 

Adopting this view of the case, Her Majesty’s Government consider that it is most 
desirable that the Powers which joined in setting up the Courts should unite in addressing 
a joint protest against the action of the Khedive and his Government, a course which can 
only tend to weaken the position of the Judges, and destroy the efficacy of the Law 
Courts. 

In communicating to your Excellency the foregoing views of Her Majesty’s Govern* 
ment in this matter, I am instructed by Her Majesty’s Principal Secretary of State for 
Foreign Affairs to invite the Imperial Government—should they concur in those views— 
to give instructions to their Representatives in Egypt to concert with his colleagues for 
the purpose of drawing up a joint protest to be addressed to the Government of the 
Khedive. 

I shall be much obliged if your Excellency will have the goodness to inform me, for 
the information of Her Majesty’s Government, of the views of the Imperial Government 
on this subject at as early a period as may be convenient. 

I avail, &c. 

(Signed) AUGUSTUS LOFTUS. 


No. 38. 

The Earl of Derby to General Menabrea. 

M. l’Ambassadeur, Foreign Office , October 3, 1876. 

I HAVE the honour to acknowledge the receipt of your Excellency’s letter of the 
25tli ultimo, in which you were good enough to inform me of the views of the Italian 
Government in regard to the proposal of the Egyptian Government to increase the 
number of the Judges from among the “ Substituts du Procureur-Gdndral,” I have 
the honour to acquaint your Excellency that before expressing an opinion on the 
subject, Her Majesty’s Government -wished to be made acquainted with the views 
of the German and French Governments thereon. 

The German Government have replied to the inquiry addressed to them that they 
see no objection to the proposal, but do not wish at present to give any opinion on the 
subject, for they consider that there is no necessity for haste in the matter as long as 
the disputes arising from the question of the recent decrees for the unification of the 
debt remain unsettled. 

The French Government have not yet replied to the inquiry addressed to them. 

I am, &c. 

(Signed) DERBY. 


No. 39. 

I 

The Earl of Derby to Lord Lyons. 

(No. 878.) 

My Lord, Foreign Office, October 3, 1876. 

WITH reference to my despatch No. 808 of the 28th of August, I inclose, for 
your Excellency’s information, a copy of a note from the Italian Ambassador relative 
to the proposal of the Egyptian Government to increase the number of the Judges 
from among the “ Substituts du Procureur- Gdndral,’’ together with a copy of the reply 
which I have returned to his Excellency’s note.* 

I am, &c. 

(Signed) DERBY. 
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No. 40. 

Lord Tenterden to the Lord Chancellor. 

Dear Lord Chancellor, Foreign Office, October 5,1876. 

WITH reference to the Memorandum on the Egyptian Tribunal question, which 
you were so good as to furnish on the 15th of August, Lord Derby has desired some 
further papers to be printed and submitted for your observations. 

I now send the printed papers accordingly. They comprise at page 16 your 
Memorandum; at page 20 the Circular sent in accordance with it; and at pages 22—24 
a despatch from Mr. Cookson inclosing a memorandum stating the position of the 
Egyptian Government. There are also some other despatches, but the principal paper 
would seem to be the Egyptian Memorandum. 

I likewise send a letter from Mr. Scott, the English Judge (forwarded by 
Mr. Northcote August 27). 

I meant to have sent them to you when in town yesterday, but the telegraphing 
after the Cabinet occupied me till too late. 

I am, &c. 

(Signed) TENTERDEN. 


No. 41. 

Lord Lyons to the Earl of Derby.—(Received October 6.) 

(No. 835.) 

My Lord, Paris, October 5, 1876. 

I IIAYE the honour to transmit herewith to your Lordship a copy of a note, 
dated the 29th of last month, which I received last night from the Due Decazes. It 
contains the answer of the French Government to the proposal made by Her Majesty’s 
Government that a joint protest should be addressed to the Egyptian Government 
against the course taken with regard to the dispute between the Khedive and the 
new Court of Appeal at Alexandria. 

The French Government appears to concur generally in the view taken by Her 
Majesty’s Government of the points in dispute, but it does not consider that the time 
for a protest has yet arrived. 

I have, &c. 

(Signed) LYONS. 


Inclosure in No. 41. 

The Due Decazes to Lord Lyons. 

M. TAmhassadcur, Paris, le 29 Septembre, 1876. 

YOUS avez bien voulu me faire "connaitre, par votre office du 4 de ce mois, les 
vues du Gouvernement de Sa Majestd Britannique, au sujet du conflit qui s’est 
dlevd outre lc Yico-Roi d’Egyptc ct les Tribunaux Mixtes de ce pays, a l’occasion 
dcs ddercts rendus pour l’unification de la dette Egyptienno. 

Nous ne sommes pas moins frappds que le Cabinet de Londres de la gravity de 
ce debat qui met cn question les principes monies sur lesquels a dtd fondec la reforme 
judiciairo on Egypto. Ainsi que l’expose votre Excellence, il s’agit de savoir dans 
quclles limites les nouveaux Tribunaux instituds avec rassentmient collectif des 
Puissances pourront excreer leur contrdle judiciairo, eu dgard notammont aux 
dispositions de l’Article 11 du Rbglement Organique, et si le Khedive, malgrd les 
termes de cet Article, doit consorver le pouvoir de modifier librement, par l’usage de 
sa prerogative propre, la legislation que les Tribunaux de la Rdforinc sont charges 
d’appliquer. 

Sans doutc, lorsque les Puissances ont si minutiousement prdcisd avec lc Khedive 
les conditions d’existencc de la nouvelle magistrature, il n’a pas dtd dans lours 
intentions de conc6der a ce Prince la facultd d’etendre ou de modifier arbitrairement, 
par des actes de sa soulc volontd, le corcle des lois dont l’application devrait etre 
confide, en vertu d’un arrangement international, aux Tribunaux Mixtes. Dans cet 
ordre d’iddes, nous nous rencontrons avec le Gouvernement Anglais pour penser quo 








le Kliedivc derogc aux stipulations intcrvenucs et empiMe sur le domain indepen¬ 
dant, reserve dc commun accord aux Trihunaux dc la Reforme, lorsqu’il pretend 
exiger do ccux-ci qu’ils reconnaissent et qu’ils sanctionnent dc leur autorite des 
Decrets qui lesent les droits acquis de leurs justiciables Europecns. A defaut 
memo dc stipulations explicites, on ne saurait hesiter, ce nous semhle, ii admettre 
qu’il cst contraire a requite quo le Khedive invoque son pouvoir legislatif pour se 
ddeharger d’une partie de ses obligations privdes et pour libercr lui-meme sa Daira 
pcrsoimellc d'une certainc propoition de sa dette. 

Sous ce rapport, nous partageons le sentiment du Gouverncment de la Heine et 
nous estimons comme lui qu’il y a lieu dc donner raison aux decisions des Trihunaux 
Mixtes et de fortifier par nos declarations expresses leur legitime autorite. 

Mais il ne nous parait pas quo le moment soit encore venu d’adresser au Vicc- 
Roi une protestation domicile et collective. Nous ne sornmes, cn effet, saisis en ce 
moment de cet incident qui par une communication do Son Altcssc qui nous a defere 
la connaissancc du litige oil clle se trouve engagee et notre protestation ne pourrait, 
a mon sens, reguli^rcment intervenir que dans le cas oil il ne serait pas tenu un comptc 
sufiisant de la reponse quo nous allons faire. 

Taut que ccttc situation ne se sera pas produite, le Gouverncment ^e Sa Majestc 
Britannique eprouverait, sans doute, comme nous, quclquc hesitation ii eompliquer par 
un acte dont l’urgcncc n’est pas demontrec, les difficultes juridiques d’une question 
aussi delicate. A notre avis, ccs difficultes ne pourront etre resolues, on fait, d’une 
manffire satisfaisante, que par des concessions reciproques et grace au bon vouloir 
de tous les interesses. Tel est le hut auquel, suivant nous, le Vice-Roi et ses 
creanciers etrangers devraient tendre dc commun accord et lc r61e naturellement 
devolu aux Puissances nous parait etre, par consequent, dans l’interet dc leurs 
nationaux, de faciliter les voies, autant qu’il depend d’elles, ii un arrangement 
amiable. 

L’ecliange d’idees auquel votre Excellence m’a convie nous a perrnis de constater 
quo nos deux Gouvernements sont egalement resolus iiopposerune dnergique resistance 
aux tentatives quo le Khedive pourrait faire pour sc soustraire ii Taction des Trihu¬ 
naux Mixtes. J’on conclus, avee une vivo satisfaction, que cet accord sc produirait 
dgalemont pour defendre au besom la juridiction nouvelle contrc les attentats dont clle 
pourrait etre ultericurcment l’objct. 

Agrdez, &c. 

(Signd) DECAZES. 


No. 42. 


Mr. Cookson to the Earl of Derby.—(Received October G.) 


(No. 248. Confidential.) 

My Lord, Alexandria, September 29, 1870. 

I HAVE the honour to report that on Thursday last, the 21st instant, I received 
a visit here from Omar Pasha, the Governor of Alexandria, for the purpose of con¬ 
veying to me a request from the Khedive to go and see him that day. 1 accordingly 
left by the next express train, and went direct from the railway station at Cairo to the 
Palace, where I arrived about 11 ivm. 

The Khedive told me that he had sent for mo to communicate a very important 
conversation which lie had held the day before with the Baron des Michels, tin* new 
Erench Agent and Consul-General. The Baron had declared formally that his 
instructions were identical with those which Mr. Vivian would communicate on behalf 
of Iter Majesty’s Government, and then proceeded to recommend the Khedive to 
invite MM. Gosel cn and Joubert to Cairo to confer personally with them as to the 
arrangement to be made with the different classes of creditors. This the Viceroy 
expressed his willingness to do, but went on to say that he did not see how it was 
possible under the altered state of circumstances, arising, on the one hand, from the 
decision of the Tribunals, and, on the other, from the increased charge on the public 
debt by the Servian "War and other causes, to maintain the financial Decrees of lltli 
May last. M. des Michels replied that the Erench Government would not permit any 
alteration in that Decree, for that with them the interest which Prance had in the 
matter made it a political question. The Viceroy then said that if it was a question 
of compelling him he had no alternative but to submit, but that he did not see any 
possibility of carrying out the Decrees now. M. des Michels then said, “ In that case 
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votre Altesse habitera la France to which the Khedive replied that if he was com¬ 
pelled to choose a residence out of Egypt France would not be the country which he 
would select. 

The question of the decision of the Tribunals was then spoken of, and M. des 
Michels said that if the Egyptian Government arranged with its creditors that question 
would fall to the ground, but that otherwise it would become of very serious impor¬ 
tance. M. des Michels then spoke of the Eastern question generally, and said that 
England and France were quite agreed on the policy to be pursued; but went on to 
observe on the number of Englishmen who had recently been employed in high posts 
in the Viceroy’s service, and said that it would be better to make a more equal distribu¬ 
tion of posts between the two nations. The Viceroy replied that he chose his functionaries 
where he thought he could find those who would serve his interests best, and that other 
things being equal, he preferred the nation which intermeddled (“ s’ingerait ”) least in 
his internal administration. His Highness added that no British Representative had 
hitherto ever complained to him that persons of other nationalities were employed 
in the Egyptian service. 

His Highness requested me to communicate this conversation to your Lordship, 
and expressed his belief that the French Agent could not have had any authority to 
make this declaration of the policy of Her Majesty’s Government, inasmuch as it 
seemed to him quite irreconcilable with that which had been hitherto indicated. He 
asked me how this support of a Decree evidently favouring French as opposed to 
English interests, could bo reconciled with the refusal of Her Majesty’s Government to 
appoint a Commissioner of the Public Debt, on the ground that they did not approve 
of the financial scheme introduced by that Decree ? Or how the maintenance of that 
Decree could be compatible with the Circular of Her Majesty’s Government recom¬ 
mending a general protest against the Khedive’s opposition to a decision of the 
Tribunals, which virtually annuls that Decree ? 

Not being in possession of any instructions as to the policy of Her Majesty’s 
Government on these points except as far as I can gather it from the Circular referred 
to, I was not able to reply to these questions. 

I told llis Highness that I would report the conversation which he had communi¬ 
cated to me to Her Majesty’s Government, who ivould, no doubt expound their policy 
through Mr. Vivian when ho arrived; but that I could not believe that the French 
Agent could have any authority from your Lordship to make such a declaration of 
English policy. 

The next day (the 22nd) I had an interview with Clierif Pasha, at which his 
Excellency related what had passed between him and M. des Michels, and that the 
latter had made a still larger exposition of French policy in the East, stating that the 
Eastern question was drawing near to its close, and that France was prepared, if neces¬ 
sary, to allow England to take possession of Egypt. 

On the 23rd instant I returned to Alexandria, and sent to your Lordship the 
cypher telegram of that day, communicating the general purport of the conversation 
with M. des Michels, which the Khedive had related to me. 

In connection with the subject of this despatch, I beg permission to explain to 
your Lordship the motives which led me to send the cypher telegram of the 
8th instant, asking whether I might be allowed to communicate to the Egyptian 
Government the general tenor of the Circular to the foreign Powers, inviting them to 
unite in a protest against the refusal of the Khedive to execute the sentence of the 
Tribunals in favour of the bondholders affected by the Financial Decree of the 11th of 
May. 

I was led to ask this question because Clierif Pasha had, in answer to my recom¬ 
mendations to him to accept the decisions already given by the Tribunals, replied that 
he was as yet without any official reply to the Memorandum addressed to the Powers 
in May last, explaining the reasons why the Egyptian Government refused to execute 
those decisions, and therefore did not know how far those reasons were approved. 



And I think I may now assure your Lordship, from what both the Viceroy and 
Clierif Pasha have since said to me, that on this point the Egyptian Government are 
now prepared to give way, i.e., to accept as final and allow execution of these 
sentences. But the further question of the ultimate limits of the jurisdiction of 
the Tribunals is considered by the Khedive of far higher importance, as he thinks 
the pretensions of the Court of Appeal inconsistent with the maintenance of his 
sovereignty. 

"While speaking on this subject the other day with the Khedive, he mentioned 
to me a conversation he had with the German Agent and Consul-General Baron 
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Sourma, in which the latter had spoken almost as strongly in support of the decision 
of the Tribunals as the French Agent had in favour of the maintenance of the 
Financial Decree; and, with reference to an objection made to that Decree, that it 
should not have been issued without consulting and obtaining the consent of the 
holders of Egyptian securities, His Highness observed that, when he first made it, no 
opposition to it on that ground was hinted at by any of the Powers; and that in 
Mr. Cave’s Report and the negotiations with M. Outrey it was recognized as 
necessary that the Egyptian Government should meet its financial difficulties by 
issuing some Decree or other, without there being any question whatever of its rig] it 
to do this. 

I trust your Lordship will not deem it improper or unnecessary for me to have 
made this final report. 

I informed Cherif Pasha some time ago that I did not consider myself autho¬ 
rised to enter into any discussion officially touching the general policy of Her 
Majesty’s Government, as fuller instructions on these points had no doubt been given 
to Mr. Vivian previous to his departure from England. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 


No. 43. 

Mr. Gould to the Earl of Derby.—(Received October 7.) 

(No. 7G.) 

My Lord, Stockholm, October 2, 1876. 

WITH reference to my despatch No. 74 of the 9tli instant, in which I had the 
honour to report to your Lordship that I had communicated to the Swedish and 
Norwegian Government the views taken by Her Majesty’s Government of the 
question at issue between the Khedive and the Mixed Courts in Egypt, and had 
also expressed the hope they would join Her Majesty’s Government in protesting 
against His Highness’ conduct in this matter, I regret to state that, in spite of 
repeated endeavours on my part, I have so far failed in obtaining a definitive 
answer. 

It appears the Law Adviser of the Swedish Crown, to whom the question was 
submitted, has drawn up a Memorandum, in which he enters into a very lengthy and 
learned discussion on the case, and, though admitting that there arc many forcible 
arguments in support of the views entertained by nor Majesty’s Government, 
concludes by raising doubts as to the legality of the proceedings of the Mixed Courts 
in Egypt. 

The Norwegian Government, to whom this Memorandum has been referred for 
their consideration, have not yet expressed any opinion, but it is believed that they will 
eventually assent to the conclusions it arrives at. 

General Bjornstjerna looks upon the question as one of no practical importance to 
this country, which has but small pecuniary interests in Egypt, and lie adds that the 
opinions of his Government in matters of this kind carry so little weight in the 
East, that he would almost prefer leaving them to be settled by the Great Powers 
alone. 

His Excellency, however, regrets that he should have been absent at the time the 
communication was made, as, with the object of being agreeable to Her Majesty’s 
Government, lie would not have hesitated to send instructions to the Swedish and 
Norwegian Agent in Egypt to act in concert with Her Majesty’s Agent in that 
country without deeming it necessary to obtain, in the first instance, legal advice on the 
point at issue. 

I have, &c. 

(Signed) G. T. GOULD. 


No. 44. 

Sir E. Harris to the Earl of Derby.—(Received October 7.) 

(No. 110.) 

My Lord, The Hague, October 5, 1870. 

IN obedience to the instructions contained in your Lordship’s despatch No. 01, 
dated August 30, on the subject of the serious dispute between the Khedive and the 



new Court of Appeal at Alexandria, I addressed a note, copy of which I have the 
honour to inclose to the Minister for Foreign Affairs, stating the opinion and views 
of Her Majesty’s Government on the question, and inviting the Netherlands’ Govern¬ 
ment, should they concur therein, to give instructions to their Representative in 
to concert with his colleagues for the purpose of drawing up a joint protest to 
be addressed to the Government of the Khedive. 

I have the honour to transmit copy of the answer of M. do Willebois, in which 
his Excellency states the concurrence of the Netherlands’ Government with the views 
entertained by Her Majesty’s Government in this matter, and adds that in consequence 
of the great inconvenience which would result from a prolongation of the present 
situation, they will depart from the strict neutrality they have hitherto maintained 
respecting it, and will associate themselves to the protest suggested by Her Majesty’s 
Government, but only in the event of a majority of the Powers who brought about 
the judicial reform supporting it. 

I have, &e. 

(Signed) E. A. J. HARRIS. 


Inclosure 1 in No. 44. 

Sir E. Harris to M. de Willebois. 

M. le Ministrc, The Hague, September 4, 1876. 

YOUR Excellency has doubtless been informed of the serious question which 
has arisen respecting the validity of the recent Decrees for the unification of the 
Egyptian debt, which has been tbc cause of a dispute between the Khedive and the 
new Court of Appeal at Alexandria, arising from an action which has been brought 
against the Daira of the Khedive for the non-payment of a Daira bond due in April 
last, and which resulted in a judgment of the Court calling upon the Daira to pay the 
bond in question. 

I am instructed by Her Majesty’s Secretary of State for Foreign Affairs to com¬ 
municate to your Excellency the views of Her Majesty’s Government on this question, 
and inclose a copy of the despatch which I have received from Lord Derby containing 
them. 

I am further instructed, should the Netherlands’ Government concur in these views 
of the question at issue, to invite your Excellency to give instructions to your Repre¬ 
sentative in Egypt to concert with his colleagues for the purpose of drawing up a joint 
protest to be addressed to the Government of the Khedive. 

I avail, &c. 

(Signed) E. A. J. HARRIS. 


Inclosurc 2 in No. 44. 


M. de Willebois to Sir E. Harris. 

M, l’Amiral, La Haye, le 4 Octobre, 1876. 

PAR votre office du 4 Septembre dernier vous avez bien voulu appeler mon 
attention sur les graves dissentiments qui se sont eleves entre le Gouvernement du 
Khedive et la Cour d’Appel d’Aloxandrie a l’occasion dcs decrets emanes du dit 
Gouvernement ct relatifs a l’unificative de la dettc Egyptienne, dissentiments qui se 
sont manifestoes tout rccemmcnt lorsqu’il s’est agi do mettre a execution une sentence 
prononcec par la Cour d’Appel eontre la Daira Sauieli. 

Vous avez bien voulu me faire part on memo temps du desir de votre Gouvorne- 
ment, tendant a ce quo cclui du Roi s’associiU a une demarche collective de la part des 
Puissances qui ont coopere a la reforme judiciaire en Egypte, et qui aurait pour but de 
protestor eontre la ligue de conduite adoptee en cettc occasion par le Gouvernement 
du Kheclivc. 

Lc Gouvernement du Roi, M. l’Amiral, est d’avis quo la question de la valeur 
ldgale de mesures administratives telles quo les decrets mentionnes plus liaut dans le 
proces-civil doit, en vertu des Articles 10 ct 11 (titre l cr ) du Rbglement d’Organisation 
Judiciaire pour les proofs mixtes cn Egypte, etro necessairement consideree comme 
etaut de la competence des nouveaux Tribunaux. 

Ce motif, joint aux serieux iuconvenienls qui no pourraient manquer de resultor 






d’une prolongation indcfinie dc la situation actuelle, ont ddtermind le Gouvernement 
du Itoi a se ddpartir, en cette occurrence, de la stricte impartiality que dans ses 
instructions a ses Eeprdsentants en Egypte il leur a imposde jusqu’ici yis-a-vis du 
differend en question. 

Je dois ajouter toutefois, M. l’Amiral, que tout en se declarant pret, le cas 
dchdant, a s’associer a une protestation dans le sens indiqud, le Gouvernement du Roi 
ddsire subordonner cette declaration a la reserve expresse, que son adhdsion ne 
s’effectuera qu’au cas que la majority des Puissances qui ont prete leur concours a la 
rdforme judiciaire se sera ralliee a la demarche dont il s’agit. 

En vous priant, M. FAmiral, de vouloir bien porter a la connaissance dc votre 
Gouvernement que le Reprdsentant de Sa Majesty en Egypte va etre muni d’instruc- 
tions en ce sens, je saisis, &c. 

(Signy) V. de D. de WILLEBOIS. 


No. 45. 

Sir A. Buchanan to the Earl of Derby.—(Received October 9.) 

(No. 672. Confidential.) 

My Lord, Vienna, October 3, 1876. 

WITH reference to your Lordship’s despatch No. 371 of the 30th of August on the 
subject of the dispute between the Khedive of Egypt and his new Court of Appeal at 
Alexandria, instructing me to communicate to the Austro-Hungarian Government the 
views of Her Majesty’s Government on the matter, and to invite them, should they concur 
therein, to give instructions to their Representative in Egypt to concert with his colleagues 
for the purpose of drawing up a joint protest to be addressed to the Government of the 
Khedive, I have the honour to state that I lost no time in following out your Lordship’s 
instructions. 

I have received from the Austro-Hungarian Government a note, translation of which 
is transmitted herewith with its inclosurcs, giving their answer to the communication I 
made to them. 

Your Lordship will perceive from the despatch addressed to the Austrian Chargd 
d’Affaires in London (Inclosure No. 2), in which the Imperial Government explain fully 
their views of the question, that they are entirely of the opinion of Her Majesty’s 
Government for rigorously upholding the authority of the Mixed Tribunals in Egypt 
against the Government of the Khedive, and they have accordingly instructed their Agent 
at Alexandria in a despatch, copy of which is likewise inclosed, to make a communication 
in this sense to the Egyptian Government. 

They trust that this exposition of their opinion will meet with the views of Her 
Majesty’s Government, and that a satisfactory termination of the dispute will, by joint 
action, soon be arrived at. 

I have, &c. 

(Signed) ANDREW BUCHANAN. 

Inclosure 1 in No. 45. 

Baron Orczy to Sir A. Buchanan. 

(Translation.) 

Sir, Vienna, September 2G, 1870. 

I HAVE the honour to return to your Excellency, with many thanks, the despatch 
from the Foreign Office of the 30th August, relative to the dispute in Egypt on the 
jurisdiction of the Courts of Law, which you were so good as to communicate confi¬ 
dentially to Count Andrassy. 

I now beg to inclose, for your Excellency’s information, copy of two despatches on 
this subject, the one being the answer of the Ministry of Foreign Affairs to the Circular 
despatch of Scherif Pasha of 23rd May, the other a despatch addressed to our Charge d’Affaires 
in London, Count Wolkenstein, laying down in detail the view taken of the question by the 
Austrian-Hungarian Government, from which your Excellency will see that we entirely 
agree with the Cabinet of Great Britain in rigorously upholding the authority of Mixed 
Tribunals in Egypt against the Government of the Khedive, without, however, giving up 
hope of seeing the cause of the dispute removed as soon as possible by some satisfactory 
arrangement with the Daira. 
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We believe also to meet the views of the British Cabinet, whose benevolent influence 
for the promotion of an arrangement between the Daira and the Vice-Regal Administration 
is in the interest of all parties. 


Inclosure 2 in No. 45. 

Count Andrassy to Count Wolkenstein. 

(Translation.) Vienna, September 26, 1876. 

I INCLOSE to you herewith the copy of a despatch dated August 30, which Sir 
A. Buchanan has received from the Foreign Office, and which his Excellency has communi¬ 
cated confidentially to me, on the subject of the dispute which has lately arisen between 
the Egyptian Government and the newly established Mixed Tribunals. 

This unfortunate occurrence had already been brought to the notice of the Imperial 
and Royal Government, and I have been anxious to learn the views of Her Majesty’s 
Government on the subject. It is with much pleasure also that I now respond to their 
wish, and I beg you therefore to communicate confidentially to Lord Derby the opinions 
which are at present held here with reference to the subject in question. 

The facts of the case are as follows :— 

The Egyptian Government having been unable to execute their various payments with 
punctuality, decreed on the 6th April last to postpone the payment of the circulating bills 
of the Daira for three months. 

A moratorium was accordingly agreed on, to which the greater part of the creditors 
gave their assent. Some of them, however, insisted upon the due payment of their bonds 
upon the appointed day, and referred the matter to the Law Courts. 

The Mixed Tribunals declaied themselves competent, and condemned the Daira and 
the Government jointly and separately to the payment of the sums claimed, together with 
the interest and the costs. 

The Judgment was supported by the fact that the Mixed Tribunals may only found 
their decision on laws which have been agreed upon by the Egyptian Governmeut in con¬ 
junction with the foreign Powers ; that any partial change of the Codices during the 
probationary five years was strictly prohibited, and that consequently the Tribunals could 
not recognize the Decree of the 6th April, whose provisions nullify those of the Civil and 
Commercial Code, as a law applicable to the legal rights on which their judicature is 
based. 

The Egyptian Government, on their part, considered this decision as an unjustified 
encroachment on the Legislature, as they do not allow the Courts to question the validity of 
laws which had been promulgated in the common interest of all. They referred to the fact 
that the last financial measures, in which the Decree of the 6th April is included, received 
the distinct approval of a few of the foreign Governments; that, in any case, the Courts 
had no right to any control over them ; and that the provision of Article 12 of the Civil 
Code, to which reference had been made by the Court of Appeal referred only to the entire 
change of the Codices, and could not impose a limit on the right of legislation in any 
other direction. 

This view of the case appears to merit attention as concerns some of its points. 

The Imperial and Royal Government has, indeed, neither given its distinct consent to 
the Egyptian financial measures, nor has she been able to approve the measures which the 
Egyptian Government lias thought, fit to adopt to protect her authority against the Mixed 
Tribunals. 

There would appear also to be some doubt as to whether the nature of the Viceregal 
Decree of the 6th April as a necessary transitory measure has been duly estimated in the 
judg ment pronounced by the Tribunal. 

There is no question that through such exceptional measures, as would often have to 
be taken in any great crisis, the rights of the creditors would be temporarily interfered with. 
In the same way, the Court cannot be refused full justification for their decision 
pronouncing the Decree to be an infringement of duly acquired rights. 

At the same time it must not be forgotten that the postponement of the date of 
payment of certain obligations decided on by the law of the country appears to be not 
exactly a change of the civil laws, but rather a modification of existing private contracts. 
A moratorium, of whatever kind it may be, does not actually annul the universal legal 
principles of the binding force of Treaties, but it is only a partial change of the acts of 
the Treaty which takes place in virtue of the promulgation of the exceptional law, even 
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though it is contrary to the wish of the parties concerned, as a new date of pavment is 
appointed instead ot the one originally stipulated. 

This view of the case might, perhaps, have prevented the Egyptian Tribunals from 
regarding the above-mentioned Decree as an inadmissible alteration of the “ Codices.” 
In this way it might be possible to avoid a conflict which on the one hand tends to have a 
prejudicial influence on the free action of the Courts, and on the other, threatens to 
parabze the efforts of the Egyptian Government to regulate the finances of the country 
by a suitable arrangement with their creditors. 

The Imperial and Royal Government have, however, thought it advisable to refrain 
for the moment from offering any opinion on the subject of the dispute. And guided by 
the wish to uphold to the full the authority of the Courts, they determined not to enter 
into any discussion of the question, as long as there appeared to be any probability that 
the dispute would be brought to a practical solution. 

This appeared to be all the more probable, as a considerable period had already 
elapsed since the publication of the Decree of April fi, and, according to the wording of 
the Decree, a speedy solution of the difficulty as to the payment might'be looked forward 
to. All remonstrances against the non-payment of bills that were due and the measures 
already taken would in this manner have lost their object. 

These expectations have, however, not been fulfilled as vet. and the Imperial and 
Royal Government has, therefore, no longer delayed answering the circular despatch of 
May 23, in which the Egyptian Government thought fit to call the attention of the Powers 
to the pretended interference of the Mixed Tribunals with the rights of legislation. They 
accordingly instructed their Acting Consul-General at Alexandria, in their despatch of 
the 21st instant, of which a copy is inclosed, to remonstrate strongly with the Khedive 
for their conduct towards the Courts, and to urge upon them the necessity ot entertaining 
a due regard for the independence of all rights in the administration of justice. 

It appears, therefore, that our views are fully in accordance with those of Her 
Majesty’s Government, as our principal object has been to maintain the authority of the 
Judicature. 

We are still, however, of opinion that it would be in the interest of all parties to find, 
if possible, some practical solution for the dispute. 

If we are correctly informed, a most desirable opportunity would be offered to attain 
this result by the mission of Mr. Goschen, who as representative of the creditors of the 
Da'ira is reported to be intrusted with negotiating the separation of the debts of the Da'ira 
from the public debt, and the appropriation of the property of the Da'ira for the payment 
of her creditors. 

Considering the resources of the Da'ira Sarnieh, the creditors might in this manner 
receive full and immediate satisfaction for their claims. Rut by the payment of the 
Treasury Bonds in cii dilation, this most unfortunate dispute between the Egyptian Govern¬ 
ment and the Mixed Tribunals must have been brought to a termination. 

If the report is to be believed, Her Majesty’s Government will not delay doing all in 
their power to further an arrangement in this manner; they would thus at the same time 
be rendering a great service to the due administration of justice in Egypt, and would be 
assisting the Egyptian Government to return to a just and proper course. 


Inclosure 3 in No. 45. 


Count Andrassy to M. Franceschi. 

M. le Consul, Vienne, le 21 Septembre, 1876. 

PAR son rapport du 27 Mai dernier M. le Chevalier do Cischini a transmit au 
Ministere Imperial et Royal des Affaires Etrangercs, la note circulaire de M. le Ministrc 
Cherif Pacha, en date du 23 Mai, dc cette annec, concernant le difterend survenu entre le 
Gouvcrnement Egyptien ct les nouveaux Tribunaux Mixtes au sujet de 1’application du 
Decret du 6 Avril, 1876, sur la prolongation du terme de paiement de.-, assignations de 
la Da'ira Sanieh. 

Lc Gouvcrnement Imperial ct Royal n’a pas manque de prendre en serieusc consdera- 
tion ce facheux incident. Desirant toutefois eviter, autant que possible, toute discussion 
des jugements rendus par une magistrature independante, il s’est abstenu jusqu’a ce jour 
de prononccr line opinion quelconque sur le fond de la question controvcrsee, 

Le terme fixe par le Decret du 6 Avril ay ant etc pres d’echoir au moment oil nous 
fumes saisis de l’affaire, le Gouvcrnement de l’Empereur et Roi pouvait s’attendre a une 
reprise prochaine des paiements suspendus. II esperait ainsi devoir disparuitre sous peu 
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l’objet d’un conflit tout aussi prejudiciable aux interets du Gouvernement Egyptien qu’h 
l’autorite des Tribunaux du pays. 

A notre vif regret cette solution bgalcment avantageuse pour toutes les parties n’a pas 
eu lieu jusqu’a present. 

Ne voulant pas diflerer davantage notre reponse a la note circulaire du 23 Mai, jc ne 
puis vous dissimuler, M. le Consul, l’imprcssion penible gendralement produite par la 
resistance que le precede legal des Tribunaux a rencontre de la part du Gouvernement 
Egyptien. 

En effet, l’examen impartial de la mature fera facilcmcnt reconnaitre au Gouvernement 
du Khedive la necessite de maiutenir intacte l’autorite de Injustice. 

II atteindra ce but sans deroger aux attributions legitimes du pouvoir administrate, 
en avisant aux moyens de contenter dans le plus href delai possible les creanciers de la 
Da'ira, a (in dc prevenir de nouvelles poursuites judiciaires qui, dans le cas contraire, ne 
mauqueront certaineincnt pas, des que les Tribunaux uuront repris leurs functions apres les 
vacances actuelles. 

Nous aiinons a esperer que le Gouvernement du Khedive aura soin dc ramener dans 
la bonne voie cette affaire epincusc. Dans son propre interet nous verrions avee satisfac¬ 
tion cesser un etat de choses dont l’existence prolongee ne laisserait pas de lui causer de 
sbrieuses difficultes, et de compvouiettro gravement l’ceuvre de la rb forme judiciaire a peine 
accomplie apres taut de travail et d’cftbrts avee le concours des Etats de l’Eui ope. 

Vous etes invite, M. le Consul, a porter ce qui precede h la connaissance du Gouvcrne¬ 
ment Egyptien. 

Recevez, &c. 

Pour le Ministre des Affaires Etrangbres, 


No. -IG. 

Lord A. Loftus to the Earl of Derby.—(Received October 11.) 

(No. 4Go.) 

My Lord, St. Petersburgh, October G, 187G. 

WITH reference to my despatch No. 110 of the 2Gth ultimo, I have now the 
honour to inclose to your Lordship a written statement giving the views of the 
Imperial Government on the question of the difference which has arisen between the 
Khedive of Egypt and the New Court of Appeal at Alexandria on the claims of 
the Daira bondholders. 

M. de Giers, in placing this paper in my hands, stated that copies of it would be 
also given to those foreign Representatives who had addressed verbal communications 
to him on this subject, and which he requested me to consider as the official answer to 

my note. 

llis Excellency further stated that it had been submitted to Prince Gortchakow, 
and approved by his Highness. 

I have, &c. 

(Signed) AUGUSTUS LOFTUS. 


Inclosure in No. -16. 

Memorandum. 

LE Ministbre Imperial a sounds a un serieux examen le contenu de la note do 
son Excellence l’Ambassadeur d’Angleterre en date du (V de ce mois, relativoment au 
conflit entre le Khedive et les nouveaux Tribunaux Egyptiens a propos des reclama¬ 
tions elevbcs par les creanciers de la Da'ira. 

La Corn* d’Appel d’Aloxaiulrio a donne raison a ces creanciers. Elle s’est basee 
pour ctablir sa juridiction dans cette matierc sur les Articles 10 et 11 du Rbglomont 

d’Organisation judiciaire en Egypte. ,, , . , 

Quelques uns des eonsiderants dont la Cour d Appel a otaye son jugement 
semi dent dbpassor sa competence. Le Ministere Imperial reconnait toutefois la valour 
legale des arguments que la note de son Excellence M. l’Ambassadeur fait valoir en 
favour de la manibre de voir des nouveaux 'fribunaux Mixtes en Egypte; leurs 
decisions paraissent rbpondre en (diet aux principos de legalite ot justice que les 
Puissances out enteiulu inaugurer en donnaut leur assentiment aux nouveaux Codes 

Egyptiens. 
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Mais la Russie est moins intcressee qu’aucune autre Puissance dans cette 
question. Pile n’a ni nonibrcuse colonic ni capitalistcs nationaux a proteger en 
Egypte. II ne lui apparticnt done pas dc se prononcer avant qu’une entente ne se 
fasse a Regard du differend susmentionne entre les Etats dont les interets sont plus 
immddiatement en jeu a cause des importantes relations commerciales et pdcuniaires 
de leurs sujets avec l’Egypte. 

Le Minist^re Imperial ne pourrait en consequence appuyer une demarche diplo¬ 
matique auprds du Khedive pour mettre un terme au conflit entre son Administration 
et les nouveaux Tribuuaux quo si un accord s’etablissait a ce sujet entre les principaux 
Cabinets Europeens et si cet accord paraissait de nature a amener un rdsultat pratique 
satisfaisant. Nous ne saurions en attendant que recommander officieusemcnt au 
Vice-Roi un arrangement a l’amiablc dans son propre interet, bien entendu ainsi que 
dans l’intdret de requite et dc la conciliation. 


No. 47. 

The Lord Chancellor to Lord Tenterden.—(Received October 11.) 

Dear Lord Tenterden, Balmoral Castle, October 9, 1876. 

I ENTIRELY concur in the opinion of Mr. Reilly and the Law Officers as to the 
right of voting at meetings of the Suez Canal Company. 

As to the Egyptian Tribunal question, I have read the Egyptian Memorandum. 
I suppose you will place it before the Law Officers. It seems to me to he a long 
argument, the greater part of which is irrelevant. It does not grapple with the 
question of the construction of the clauses in the constitution of the Tribunal, and on 
these I retain the opinion I have already expressed. 

Yours, &c. 

(Signed) CAIRNS. 


No. 48. 

[Count Andrassij to Count Wolhcnstein.—(Communicated to the Earl of Derby by Count 

Beast, October 13.) 

(Translation.) 

(Extract.) Vienna, September 26, 1876. 

AETER touching upon the historical development of the differences between the 
Khedive and the Egyptian Mixed Tribunals, Count Andrassy states it as his opinion 
that, as far as the Daira is concerned, there is also a good deal to be said on the 
Khedive’s side of the question. 

The Decree of April 6 did in no way diminish the amount to be paid to the 
creditois of the Daira, but only postponed the payment of the amount due for three 
months; it had, therefore, distinctly the nature of a Moratorium. Moratoriums have 
been decreed in different countries in times of great financial or other crisises, and to 
decree a Moratorium is undoubtedly the attribute of the legislative, not of the 
“ administrative ” power. It is true that in Egypt, as in all States in which the 
Sovereign is absolute, both powers are vested in the same person, but that, notwith¬ 
standing, Count Andrassy does not tliink that the complete abrogation of the power of 
the Khedive to grant a Moratorium can be argued on principle with reference to the 
Articles 10 and 11 of the Rbglement d’Organisation. As, however, after the expiration 
of the above term of three months the Daira Bonds do not seem to have been paid, the 
practical question wears a slightly different aspect. 

The Imperial and Royal Government have therefore not hesitated to address, on 
the 21st of September last, a despatch to their Representative at Alexandria, strongly 
expressing their disapproval of the high-handed proceedings of the Khedive against 
the Courts, and urging him to put an end to the regrettable state of affairs which 
now prevails, by paying the Daira Bonds at the shortest delay possible. Count 
Andrassy is glad to be in this respect completely in unison with Her Majesty’s 
Government. 

In his despatch to Count Wolkcnstein the Count then mentions Mr. Goschen’s 
present mission to Egypt. The object of this mission is understood to be to obtain a 
complete separation of the Daira and the general Egyptian Debt, so that the ereditors 
of the Daira, which is considered as solvent, would be paid out of the Daira assets. 
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In the opinion of the Imperial and Royal Government this would he a desirable step 
towards the solution of the Khedive’s financial difficulties, and would at any rate put 
an end to the regrettable conflict between the Khedive and the Law Courts. 


No. 49. 


Mr. Wyndham to the Earl of Derby.—(Received October 16.) 

(No. 249.) 

My Lord, Athens, October 6, 1876. 

YOUR Lordship’s despatch No. 85 of the 30th of August reached me yesterday, 
and I have the honour to report that I have this day addressed a note to the Greek 
Government in the terms of that despatch, in which I have laid before them the 
views of Her Majesty’s Government as to the action of the Khedive with reference to 
the jurisdiction of the new Law Courts, and I have requested them, should they agree 
in the views entertained on this subject by Her Majesty’s Government, to instruct their 
Representative in Egypt to concert with liis colleagues for the purpose of drawing up 
a joint protest to be addressed to the Government of the Khedive. 

I have at the same time requested the Greek Minister for Foreign Affairs to be so 
good as to inform me of the views of the Greek Government on this subject, and as 
soon as I receive his answer I will do myself the honour to communicate them to your 
Lordship. 

I have, &c. 

(Signed) HUGH WYNDHAM. 


No. 50. 


Mr. Gould to the Earl of Derby.—(Received October 17.) 

(No. 77.) 

My Lord, Stockholm, October 12, 1876. 

ON the 2nd instant, in my despatch No. 76, I had the honour to report to your 
Lordship that, as regards the question at issue between His Highness the Khedive 
and the International Courts in Egypt, I had good grounds for expecting that in 
consequence of certain fortuitous, but as it turned out, untoward circumstances, the 


Swedish and Norwegian Government would be unable to act in concert with Her 


Majesty’s Government. 

Since writing that despatch, a most unusual, and at the same time, unpleasant 
incident has occurred, which I am thoroughly convinced has caused as much surprise 
and annoyance to his Excellency General Bjornstjerna as to myself. 

On the 9th instant one of the leading evening papers of this capital, the “ Nya 
Dagligt Allehanda ” published in extenso the Memorandum drawn up for the informa¬ 
tion of his Government by the Legal Adviser to the Swedish Crown, to whom the 
question of the competency of the International Courts in Egypt in respect to the 
points in dispute between them and the Khedive bad been referred during the 
temporary absence of General Bjornstjerna. 

I lost no time in calling upon his Excellency for explanations, and expressed to 
him how much surprised and pained I had been, especially after what had passed 
between us when discussing this very question, that his Government should have 
adopted so unprecedented a course as to communicate to the public papers a document 
of this nature whilst negotiations were still pending between the two Governments, for no 
definitive answer had yet been returned to the request I had been instructed to make on 
behalf of Her Majesty’s Government. I likewise pointed out to him that, although 
the question was one in which this country took little or no interest, the premature 
publication of such a document might attract considerable attention abroad and cause 
Her Majesty’s Government some embarrassment, a result which I knew perfectly well 
to be quite foreign to his intentions. 

His Excellency in reply assured me that no one could regret more than he did 
that this confidential paper should have been published, and that it had occurred 
entirely without his knowledge. H e added that it had been drawn up solely for the 
purpose of assisting his Government in forming an opinion as to the legal merits of 
the question, and that he sincerely hoped no undue importance would be attached 
to it. 

[97] Q 




33 









58 


Ranptwf i 9 hanceU ? r °. f Justice, who, it seems, drew up this Memorandum and 

+ 1 l tS r pU ^! lCa . tlon f, ntir Hf7 011 lns own personal responsibility, holds his 
appointment directly from the Diet, and is therefore completely independent of the 

Government. It is a matter of very rare occurrence that legal questions of an 
international character are submitted to his consideration, a circumstance which may 

m some way account for, though it can by no means justify, the gross indiscretion he 
has committed on the present occasion. 

The Memorandum, of which a printed copy, together with a translation of it by 
Mi. Jenner, are herewith inclosed for your Lordship’s information, is drawn up with 
considerable ability, but in a sense adverse to the views held by Her Majesty's Govern- 
ment rather on political than on legal grounds. 

? 1S , Excellency General Bjornstjerna has since then, in a note dated the 
lUth instant, of which the copy is likewise herewith transmitted, officially communi¬ 
cated to me the decision of the Swedish and Norwegian Government not to join in the 
proposed protest to be addressed to His Highness the Khedive with regard to the 
differences which have arisen between him and the International Courts in Egypt. 

I have, &c. 

(Signed) G. T. GOULD. 

• i ^ ^ ave Eie honour to add, for your Lordship’s personal information, the 

inclosed copy ot a note marked “ private” which General Bjornstjerna has been ^ood 
enough to address to me with the object of expressing his regret at what has occurred 
in connection with the subject to which this despatch refers. 

G. T. G. 


Inclosure 1 in No. 50. 


Memorandum drawn up by the Swedish Judicial Chancery as to the Difference between the 

. Egyptian Government and the Mixed Tribunals. 

(Translation.) 

To His Excellency the Minister for Eoreign Affairs. 

YOUEExcelleney’s letter, inclosing a “ Promemoria,” a copy of a despatch from 
tie Earl ot Derby to the British Minister at this Court, and other documents concerning 
the difference of opinion that has arisen between the Mixed Tribunals at Alexandria 
and the .Egyptian Government with regard to the competence of the former to decide 
m certain questions has been received. Your Excellency requires from the Chancery 
of the Department of Justice an opinion upon the request of the British Government 
that His Majesty’s Consul-General in Egypt should take part in a joint protest to be 
made by the Representatives of the Powers interested against the decision arrived at by 
the Government of the Khedive. 

After due consideration ot the above-mentioned document, I have the honour to 
submit the following ojrinion: 

It appears to me that the question can in no wise be looked upon as one of an 
exclusively legal character, but rather as a political, and to some extent, a financial 
one. 


If regarded solely from a legal point of view, there arc undoubtedly many reasons 
in favour ot the conclusion arrived at by the British Government, and which it appears 
to wish to have applied. Amongst other things the 10th and lltli Articles of the 
Regulations for the Mixed Tribunals in Egypt, lay down that their jurisdiction extends 
to the Egyptian Government, as well as to the private domains of the Khedive, in all 
disputes with foreigners; also that the said Tribunals can neither pronounce upon the 
validity nor delay the execution of an act of Administration, but have nevertheless 
jurisdiction in so far as such act may encroach upon the privileges secured to foreigners. 
That both the Decrees in question—that of the 0th of last April, concerning a delay 
(“ moratorium ) in the payment of bills and assignments upon the Treasury, and that 
of the 7th of May following with regard to the conversion of the whole of the Egyptian 
State Debt are to be looked upon as acts of Administration, is so much the less liable 
to doubt inasmuch as the British Government admits that the Khedive enjoys unlimited 
authority within his Dominions (there being no question as to his independence of the 
S iltt^ i), atui. o of tilings that all the acts of a Prince occupying such a 

position must wear a marked Administrative colour. This being the case, it is evident 
that tin; Mixed Tribunals should neither take upon themselves to sentence the Egyptian. 
Government (and the management of his private domain) to pay tho debts due to 
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foreigners without reference to the delay (“ moratorium ”) decreed, nor to compensate 
them for the loss they incur owing to the non-fulfilment of its obligations by the said 
Government, which would in practice lead to the same result. The intervention of the 
Khedive to stay the execution of the judgment pronounced against the Treasury would 
amount to an encroachment upon the jurisdiction of the Tribunal, and would be 
contrary to the existing Treaties. 

The question has, however, another side to it, of a nature that, in my opinion, gives 
it the first claim to consideration. It is well known that the Egyptian Government, 
though differing in many respects from that of most European nations, has on several 
occasions adapted itself to their views and tendencies, and amongst other things has 
commenced of late to issue State Loans in the money-markets of Europe, with this 
difference, that the interest they bear is far higher than that which is paid by States 
whose credit is established on a firmer basis. The same results have been forthcoming 
in Egypt which have been observed both formerly and recently in Europe ; the finances 
of the State, as well as those of the Sovereign, which appear to be closely connected, 
have fallen into disorder, and the Government is unable to fulfil the obligations it has 
incurred. It, therefore, resorts to measures such as delays (“ moratoria ”), &c. &c., 
which lead to the existing disputes as to the competence of the Mixed Courts. 

The question is not as to a given administrative measure in a special case, by 
which the Khedive, in virtue of the authority lie possesses, at least, in so far as his own 
subjects arc concerned, may exempt himself or others from the fulfilment of civil obli¬ 
gations of due validity, but as to a general financial regulation applicable to all alike. 
This regulation bears the same character as here in Europe, where every State and 
every Itcpresentativc Assembly is considered competent to promulgate leyes in casu, or 
simply on a given occasion to intervene in legal dealings between private individuals, 
or between them and the State. It has always been a prerogative of the legislative 
power to take measures essential for tho welfare of the State. It must here specially 
be borne in mind that if, as aforesaid, from the very nature of tho Egyptian Govern¬ 
ment, all regulations issued by it, of whatsoever kind, bear a marked administrative 
character, it follows also that the Egyptian Government has no means of taking 
measures so purely legislative in their character as to make it incontestably beyond 
the competence of the Mixed Tribunals to dispute them. 

It would be difficult to foresee the results of allowing the validity, and 
consequently authorizing the enforcement of the claims advanced by the Upper 
Tribunal. 

All the foreign creditors of Egypt who could not obtain the immediate settlement 
of their claims, and perhaps even Egyptian subjects themselves—who would soon learn 
to transfer their debts against the State to foreigners—would appeal to the Mixed 
Tribunals, and thus secure first a judgment against the Government, and then its 
execution, so as to be enabled to seize the real and movable property ot the State, a9 
well as the taxes from which it derives its income, whereby it would become impossible 
to set the finances in order, the country would fall into a state ot anarchy, and the 
authority of the Khedive would be de facto overthrown. 

That the Egyptian Government, when it agreed to the institution of Mixed 
Tribunals, had no intention of exposing itself to such consequences, must be as evident'' 
as that tho European Governments cannot have contemplated pushing things to such 
an extremity. It is possible, therefore, that the motives of the intervention in which 
His Majesty’s Government is invited to participate, arc not so much to be sought for 
in a wish to vindicate the authority, which the Courts declare they possess, but which 
is denied to them by the Egyptian Government, but rather in other causes, concerning 
the nature of which some information may be derived from the despatches of the 
Consul-General in Egypt, but as to which the Judicial Chancery has not to express an 

opinion. 

It results from tho arguments I have thus had the honour to submit, that the 
measures taken by the Egyptian Government must be looked upon as of a legislative 
nature, and should serve for the guidance of the Mixed Tribunals. Therefore, should 
they be found injurious to the subjects of the United Kingdoms, redress or compensa¬ 
tion must be sought by the means which are usually employed in similar eases between 
independent States, but not by upholding the authority laid claim to by the Mixed 

Tribunal s 

The Department, for the foregoing reasons, begs to deprecate any participation of 
His Majesty’s Government in the protest addressed to the Egyptian Government now 
under consideration. 


IfWJI 
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Inclosure 2 in No. 50. 

General Bjornstjerna to Mr. Gould. 

Monsieur, Stockholm, le 10 Octohre, 1876. 

UNE divergence d’opinions s’etant ddclaree entre la Cour d’Appel d’Alexandrie 
et le Khddive au sujet de la competence des Tribunaux do Premiere Instance a l’egard 
de certaines questions litigieuses, Mr. Erskine avait demande, d’ordre de son Gouverne- 
ment, si le Gouvernement de Sa Majeste le Roi, dans le cas oil il partageait la mani&re 
de voir du Gouvernement Britannique, voulait s’associer a la protestation que celui-ci 
avait l’intention de faire contre l’interpretation Egyptienne. 

Les autorites competentes en Swede et Norwdge, dont jc me suis empresse de 
demander l’avis, ayant deconseilie, d’un commun accord, unc demarcbe pareille de la 
part des Royaumes IJnis, le Gouvernement du Roi sc voit, a son regret, dans l’impossi- 
bilite d’adlierer a la proposition faite par votrc Gouvernement. 

Veuillez, &c. 

(Signe) 0. M. BJORNSTJERNA. 


Inclosure 3 in No. 50. 

General Bjornstjerna to Mr. Gould. 

(Private.) 

My dear Mr. Gould, Stockhlom, October 11, 1876. 

AT the same time that I send you my official answer regarding the competency 
of the Egyptian Tribunals, I wish to express by these lines my regret that the opinion 
given on the subject by the Chancellor of Justice has been published by the papers. 
In assuring you that this has been done entirely without my knowledge, I 
remain, &c. 

(Signed) 0. M. BJORNSTJERNA. 


No. 51. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, October 19, 1876. 

WITH reference to your report of August last on the recent disputes between 
the Khedive and his new Law Courts, I am directed by the Earl of Derby to transmit 
to you the correspondence which has passed on this subject,* and to draw your attention 
to the Egyptian Memorandum of the case which you will find at page 24 of the 
print. 

In your report, which you will find at page 15, you stated that while the 
Attorney and Solicitor-General were of opinion that the judgment against the Khedive 
was wrong, Dr. Deane was of opinion that the decree for the unification of the 
Egyptian debt was inoperative and could not affect the rights of the foreign plaintiffs, 
but you were all agreed that if the decree was “ une atteinte portee ii un droit acquis 
d’un etranger par un acte d’administration ” it was a breach of the compact made 
with the Powers who were parties to the establishment of the new Tribunals. The 
following is a brief outline of tbe principal arguments which are urged in the 
Egyptian Memorandum in support of the contention that the decree was not such an 
“ acte d’administration ” within the true meaning of Article 11 of the “ Rdglement 
Judiciaire.” A distinction is drawn between the expression “mesure administrative,” 
used in the first part of the article, and the expression “ acte d’administration,” used in 
the last part. It is contended that the first part of the article explains the second 
(p. 35). That the expression “ mesure administrative ” in the first part of the article 
means “une mesure administrative d’ordre general et obligatoirc pour tous” (p. 25), 
whereas the expression “ acte d’administration ” in the second part of the article 
means “ les actes administratifs spdeiaux diriges contre les droits acquis ou arbitraires 
et mal fondes” (p. 31). That the new Tribunals are expressly debarred by the terms 
of Article 11 from interfering with a “ mesure administrative,” while they are 
empowered in certain cases to give redress against “ un acte d'administration.” That 
the character and quality of a “mesure administrative” cannot be affected by the 

. . ♦ Nos. 42, 35, 38, 40, 43, 49, and 44. 


61 


circumstance that private rights may suffer from its application, that the injury which 
may be occasioned to private rights is the consequence and not the object of such a 
measure (p. 35). That as Article 11 debars the Court from the faculty of interfering 
with the operation of a “ mesure administrative,” it clearly recognizes the possibility of 
“mesures administratives cxccutoires memo envers les etrangers ” (p. 25). That the 
Capitulations anterior to the reforms “ n’etablissaicnt aucune limitation au pouvoir 
ffigislatif du Khedive quant a la matiere dont il s’agit.” (See pp. 27, 34, and 35.) 
That in granting the reforms, the Khedive never intended to renounce tins legislative 
power, and that “ cctte renonciation qui serait d’une validite doutcuse, meme dans le 
cas oil cllo serait expressement stipulee, nc pout pas etre presumec par l’intcrpretation 
trop subtile et forcee d’articles de lois congucs dans un tout autre esprit ” (p. 34). That 
it cannot be denied that the decree for the unification of the Egyptian debt is a 
“mesure administrative” within the meaning of the first part of Article 11 (p. 25), 
and that the Court was wrong in holding that the application and enforcement of that 
decree by the proper Department of State in refusing to pay at maturity any one of 
the bonds or bills in question held by a foreigner was in each case a separate “ acte 
d’administration” affecting the private rights of foreigners within the meaning of 
Article 11. 

In short, it is argued in the Memorandum that the Decrees of the 6th of April 
and 7th of May are “mesures administratives ” of high State policy, and of general 
application, which, though they might incidentally affect the rights of foreigners, it 
was clearly within the legislative power of the Khedive to enact whether, under the 
regime of the Capitulations, or under the present system. That the Decrees being 
valid, legislative measures binding on foreigners as well as natives, no administrative 
act founded on those Decrees and necessary to carry them into execution can be held 
to be illegal, and that the Court, by delivering judgments for the payment of the 
Daira Bonds at maturity in the face of those Decrees, attempted to arrest the execution 
of a “ mesure administrative ” in violation of the prohibition contained in the first part 
of Article 11. 

The whole of the arguments are concisely resumed in pp. 33—36. With reference 
to Article 34 of the Reglement Judiciaire, you will observe that the judgment of the 
Court in the case of Caprara v. the Daira (p. 6), asserts that under the Capitulations 
no Decree of the Egyptian Government was binding on foreigners without the assent 
of their respective Governments, and that at the time of the introduction of the 
Judicial Reforms, it was expressly stipulated that the Capitulations should be main¬ 
tained in their integrity. The German Memorandum, p. 8, states that the legislative 
power of the Egyptian Government has been essentially restricted by the agreements 
respecting the new organization of the Courts, and it was to bo so restricted; and, 
further, that the task of protecting foreigners in their rights, ivhicli, under the Capitu¬ 
lations, fell on the Powers, was, by the introduction of the reforms, transferred to the 
Mixed Courts. 


On the other hand, it is positively asserted in the Egyptian Memorandum that 
the Capitulations never restricted the legislative power of the Khedive over foreigners 
on the subject matter of the two Decrees (pp. 26, 27, and 31, and Declaration before 
Tribunal, p. 4), and it is stated by Chdrif Pasha in his letter to Major-General Stanton 
of the 23rd of May, pp. 3, 4, that Article 11 gave rise to “ des notes complicatives,” 
between the Egyptian Government and some of the Powers interested, and it was 
expressly established that the new Tribunals should have no power “ de prononcer sur 
les mesures d’ordre general et fiscal.” 

You may, therefore, perhaps consider it necessary, in order to arrive at a satisfac¬ 
tory solution of the difficulty, that this conflict of opinion in regard to the effect of the 
Capitulations on the legislative powers of the Khedive over foreigners should bo 
disposed of by further inquiry. In the meanwhile, I am to request that you will take 
the Egyptian Memorandum into your consideration, and favour Lord Derby with any 
remarks which the arguments contained therein may suggest to you. 

I am, &c. 

(Signed) TENTERDEN. 
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No. 52. 

Mr. Vivian to the Earl of Derby.—(Received October 21.) 

(Telegraphic.) < October 21, 1876. 

THE International Courts have postponed all suits against Da'ira or Government 
to 7th of November 

1st. To give time to the Viceroy to negotiate amicable arrangement with 
creditors. 

2nd. To learn view’s of the European Governments as to power of the Courts to 
deal with such questions. 

It is very desirable that final decision on latter point should he conveyed to the 
Viceroy as soon as possible, in any case before the 7th of November. 


No. 53. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, October 21, 1876. 

WITH reference to my letter of the 19tli instant, on the subject of the recent 
disputes between the Khedive and the new Egyptian Tribunals, I am directed by the 
Earl of Derby to transmit to you herewith the decypher of a telegram, which lias been 
received from Her Majesty’s Agent and Consul-General in Egypt,* stating that the 
Courts have postponed all suits against the Da’ira or Government to the 7tli November, 
and that it is desirable that the views of the European Governments as to the pow r er of 
the Courts to deal with the questions at issue should be communicated to the Viceroy 
as soon as possible. 

I am, therefore, to request that you will favour Lord Derby with your opinion 
upon the case submitted to you at your earliest convenience. 

I am, &c. 

(Signed) TENTERDEN. 


No. 54. 


Mr. Vivian to the Earl of Derby.—(Received October 27.) 


(No. 9. Political.) 

M y Lord, Cairo, October 21, 1876. 

I HAVE the honour to acknowledge the receipt of your Lordship’s despatches 
Nos. 165 and 166 of the 6th and 13th instant, forwarding, for my information and 
guidance, copies of the latest correspondence respecting the dispute betw een the 
Khedive and the new International Tribunals arising out of decisions given by the 
Courts in suits brought against the Da'ira of His Highness for non-payment of Daira 
Bonds. 

I learn from these papers that Her Majesty’s Government invited, by a Circular of 
the 30th of August, the Powers who contributed to the establishment of the Courts 
to instruct their Representatives in Egypt to concert with their colleagues in drawing 
up a joint protest to be addressed to the Government of the Khedive; and that 
answers, mostly favourable, have been received from many, but not from all, the 
Governments in question. 

The position of affairs here is that the International Courts have postponed all 
suits either against the Daira or the Government to tlie 7th of November, with the 
view, firstly, of giving time to the Khedive to negotiate some amicable arrangement 
with his creditors; and secondly, to enable the Courts to learn the view's of the 
European Governments as to the pretensions of the Courts to deal with such 
questions. 

It is therefore very desirable, with the view of avoiding further delay, on 
question as to the competency of the Tribunals, as it is in the interest o<‘ the negotia¬ 
tions of any arrangement between the Khedive and his creditors, that the decision of 
the European Governments upon the question he lias submitted to them should be 
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conveyed to His nighness with as little delay as possible, and in any case before the 
7th of November. I have telegraphed to your Lordship in this sense to-day. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 55. 

The Duke of Sahlanha to the Earl of Derby.—(Received October 30.) 

My Lord, Portuguese Legation, October 27, 1876. 

IN reference to your Excellency’s Circular despatch dated the 30th August 
ultimo, about the conflict which took place between the Khedive and the Mixed 
Tribunals recently established in Egypt, I have been directed by my Government to 
inform your Excellency that, by a despatch dated the 21st September, sent to the 
Comte de Zogheb, Portuguese Consul-General in Alexandria, he has been recommended 
to impart to the Egyptian Government that His Majesty’s Government had resolved 
to adhere to the new judicial organisation; but a grave disagreement about the com¬ 
petency and pow'ers of the new Tribunals having arisen hetw r een His nighness the 
Khedive’s Government and those of the adherent Powers, His Majesty’s Government 
is sure that any resolution, when contrary to the opinion expressed about that subject 
by the European Pow r ers, will render those Tribunals powerless, and make the advan¬ 
tages which their establishment promised, not feasible, awaits only for empowering the 
same Consul to sign the definitive declaration of the adhesion, that the Egyptian 
Government will give to the present question a solution in harmony with the principles 
of reason and right, with the design which directed the new reformation, and with the 
true interests of Egypt. 

I have, &c. 

(Signed) SALDANHA. 


No. 56. 

The Earl of Derby to Mr. Vivian. 

(Telegraphic.) Foreign Office, November 1, 1876, 3’8 p.M. 

HER Majesty’s Government are now considering Egyptian Memorandum, and 
cannot communicate their views so early as 7th November, as it is necessary to consult 
other Pow'ers. Can suits be further postponed ? 


No. 57. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, November 1, 1876. 

WITH reference to my letter of the 19th ultimo, I am directed by the Earl of 
Derby to transmit to you herewith, a despatch from Her Majesty’s Agent and Consul- 
General in Egypt,* stating that the International Courts have postponed all suits either 
against the Daira or the Government, till the 7th of November; and I am at the 
same time directed to inquire when Lord Derby may expect an opinion upon the case 
submitted to you on the 19th ultimo. 

A despatch from Her Majesty’s Chargd d’Affaires at Stockholm is likewise inclosed,f 
from which you will perceive that the Swedish and Norwegian Government decline to 
act with Her Majesty’s Government in the proposed joint protest of the Powers 
interested. 

I am, &c. 

(Signed) TENTERDEN. 
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No. 58. 


Dr. Deane to the Earl of Derby.—(Received November 6.) 

My Lord, Temple , November 6, 1870. 

I WAS honoured with your Lordship’s commands in conjunction with the Attorney 
and Solicitor-General, signified in Lord Tenterden’s letter of the 19th ultimo, stating 
that with reference to the Law Officers’ Report of the 8th August last, on the recent 
dispute between the Khedive and his new Law Courts, he was directed by your 
Lordship to transmit to us the correspondence which had passed on that subject, and 
to draw our attention to the Egyptian Memorandum of the case, which would he found 
at page 24 of the print. 

That in the Law Officers’ Report, which would he found at page 15, it was stated 
that while the Attorney and Solicitor-General were of opinion that the judgment 
against the Khedive was wrong, Dr. Deane Avas of opinion that the Decree for the 
unification of the Egyptian debt Avas inoperative, and could not affect the rights of the 
foreign plaintiffs, hut that avo Avere all agreed that if the Decree Avas “ une atteinte 
portec a un droit acquis d’un stranger par un actc d’administration,” it Avas a breach 
of the compact made Avith the PoAvers avIio Avere parties to the establishment of the 
new Tribunals. 

The folloAving Avas a brief outline of the principal arguments Avhich Avere urged 
in the Egyptian Memorandum, in support of the contention that the Decree Avas not 
such an “ acte d’administration ” Avitliin the true meaning of Article 11 of the 
“ R6glement Judiciaire.” 

A distinction Avas draAAn betAvcen the expression “ mesurc administrative” used in 
the first part of the Article, and the expression “ actc 1 d'administration ” used in the 
last part. It Avas contended that the first part of the Article explained the second 
(p 35.) That the expression “ mesure administrative ” in the first part of the Article 
meant “ une mesure administrative d’ordre general et ohligatoire pour tous ” (p. 25), 
whereas the expression “ acte d’administration ” in the second part of the Article 
meant “ les aetes administratifs speciaux diriges contre les droits acquis ou arbitrages 
et mal fondes ” (p. 31). 

That the neiv Tribunals Avere expressly debarred by the terms of Article 11 from 
interfering Avith a “mesure administratiiT,” aaL ite they were empoAvered in certain 
cases to give redress against “ un acte d’administration.” 

That the character and quality of a “ mesure administrative ” could not he affected 
by the circumstance that private rights might suffer from its application, that the injury 
which might be occasioned to private rights was the consequence, and not the object of 
such a measure ” (p. 35). 

That as Article 11 debarred the Court from the faculty of interfering Avith the 
operation of a “ mesure administrative,” it clearly recognized the possibility of 
“ mesures administratives executoires memo envers les (Strangers ” (p. 35). 

That the Capitulations anterior to the reforms “ n’ctablissent aucune limitation au 
pouvoir legislatif du Khedive quant ii la matierc dont il s’agit.” (See pp. 27, 34, 
and 35.) 

That in granting the reforms the Khedive never intended to renounce this 
legislative poAver, and that “ cette renonciation qui serait d’une validite douteuse, 
memo dans le cas oil elle serait expressement stipulee, ne peut pas ctrc presumee par 
l’interpretation trop subtile et foreee d’articles de lois concus dans un tout autre 
esprit ” (p. 34). 

That it could not he denied that the Decree for the unification of the Egyptian 
debt AA'as a “ mesure administrative ” Avitliin the meaning of the first part of 
Article 11 (p. 25), and that the Court was wrong in holding that the application and 
enforcement of that Decree by the proper Department of State in refusing to pay at 
maturity any one of the bonds or bills in question, held by a foreigner, Avas in each 
case {i separate “ acte d’administration ” affecting the private rights of foreigners 
within the meaning of Article 11. 

That, in short, it Avas argued in the Memorandum that the Decrees of the Gth of 
April and 7th of May Avere “mesures administratives” of high State policy and of 
general application, Avhich, though they might incidentally affect the rights of 
foreigners, it Avas clearly Avitliin the legislative power of the Khedi\e to enact, whether 
under the regime of the Capitulations or under the present system. 

That the Decrees being valid legislative measures, binding on foreigners as avcII 
as natives, no administrative act founded on those Decrees and necessary to carry 
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them into execution could be held to be illegal; and that the Court, by delivering 
judgments for the payment of the Daira Bonds at maturity m the face of those Decrees, 
attempted to arrest the execution of a “ mesure administrative, in violation of the 

prohibition contained in the first part of Article 11. 

That the whole of the arguments were concisely resumed m pages 33 anil 3b. 

With reference to Article 34 of the RTglcment Judiciaire, it would be observed 
that the judgment of the Court in the case of Caprara versus the Daira (p. 6) asserted 
that, under the Capitulations, no Decree of the Egyptian Government was binding on 
foreigners without the assent of their respective Governments, and that at the time ot 
the introduction of the judicial reforms it was expressly stipulated that the Capitu- 

lations should be maintained in then* integrity. . . . ,. 

That the German Memorandum (p. 8) stated that the legislative power oi the 

Egyptian Government had been essentially restricted by the agreements respecting 
the new organization of the Courts, and it was to be so restricted And further, that 
the task of protecting foreigners in their rights, which under the Capitulations fell 
on the Powers, was by the introduction of the reforms transferred to the Mixed 
Courts; on the other hand, it Avas positively asserted m the Egyptian Memorandum 
that the Capitulations never restricted the legislative power ot the K ice n r e oi 
foreigners on the subject matter of the two Decrees (pp. 2G 27, and 34, and 
Declaration before Tribunal, p. 4). And it was stated by Client Pasha, in Ins letter 
to Major-General Stanton of the 23rd of May, pages 3 and 4, that Article 11 gave rise to 

“des notes explicates ” between the Egyptian Government and some of the 1 owers 

interested; and it was expressly established that the new Tribunals should have no 

poAver “ de prononcer sur les mesures d’ordre general et fiscal. 1 

That we might, therefore, perhaps consider it necessary, m order to arrive at a 

satisfactory solution of the difficulty, that that conflict of opinion in regard tc. the 
effect of the Capitulations on the legislative powers of the Khedive ovci foieyicis 

should be disposed of by further inquiry. , , , ,, -p 

In the meanwhile, Lord Tenterdcn was to request that we would take the L yp- 

tian Memorandum into consideration anil favour your Lordship with any lemaik 

which the arguments contained therein might suggest to us. 

In obedience to your Lordship’s commands 1 have the honour to report 
That I regret being unable to agree Avith the Attorney and Solicitor-General. 

I have carefullv considered the long and able arguments contained in the Egyptian 
Memorandum, anil also the similar heads of argument in the Swedish note. 

I do not think it necessary to examine in detail the several points of that a g 
ment, because, as it seems to me, the case made'm the^Memorandumis "P ith 
fallacy, viz., that the Khedive is unfettered by Convention with foieign 1 oaacis AAith 

reference to the Codes tuid Tribunals. , 1 , -» iw 

The Tribunals exist and exercise a jurisdiction founded upon anil concelc y 

Treaty. The concurrent will of the Contracting Powers is required to altci the 

provisions of the Regulations and Codes. ; q 

V Had not the Decrees of April and May been issued, the tribunals aaouIiI, it 

admitted have had jurisdiction under Articles 10 and 11. 

“cavowed object, or, if not the object, the result of those Decrees r .s argued, 
takes away the competence of the Tribunals by an act of the iegislatiAC poiver. 

The Khedive could not, as it seems to me, without the consent of the Poaacis a 
by his own mere authority, evade and defeat the whole purport and object of Articles 

10 and 11 of the “ R6glement il’Organisation Judiciaire. Iw a Decree 

If the argument of the Memorandum is well founded, the KhediA C, by a Decree 

emanating from himself, might put a stop to every proceeding under the new judicial 

SySt °This, I conceive, lie could not do without breaking faith with the several Powers 

who Avere parties to the institution oi this iicav system. TClmrlive disvioscs 

The need of this joint action of those several Powers with the Kheiln e disposes 

of the analogy and reference in the Memorandum to the case ol Turkey anil ot 

States, whichliavo at different times arbitrarily and under the pressure ot difficulties 

dea ’TtecKft the matter, independent; bound by no Treaty or Convention 

Wit ’'’fhe C K“bas accepted the Code and the Tribunals*• £ 

Code, and is not in a position to deny tlic jurisdiction ot tbo lattei, oi repeal 

^'TTa^S the Memorandum that the legislative authority of the Khedive 
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was still absolute, and that by adopting the Code he ceded no pavt of bis authority, is, 
I think, untenable. And I am of opinion that the Tribunals were competent notwith¬ 
standing the Decrees. 

Practically, however, the question has, I presume, ceased, from the financial 
position of Egypt, to be one which, with a view to the good of the creditors or the 
solvency of the Government, can be dealt with or solved upon the true legal interpre¬ 
tation of the words used in Articles 10 and 11 already referred to, even if there were 
no difference of opinion on the meaning of those Articles. 

The independence of the Egyptian Government, the authority of the Tribunals 
for the past as well as for the future, and the interests of the creditors seem to require 
some compromise, and some further and more accurate definition of the powers of the 
Government, the authority of the Tribunals, and the rights of foreigners in litigation 
with tbe Dai'ra or the Government. 

Your Lordship has before you the suggestion for such a compromise in Mr. Cook- 
son’s letter of the 3rd September (p. 23), and in that suggestion, modified to some 
extent as to the rights of creditors who may not have obtained judgments, may be 
found the best and easiest way out of the present difficulties. 

I have, &c. 

(Signed) J. PARKER DEANE. 


No. 59. 

The Attorney and Solicitor-General to the Earl of Derby.—(Received November G.) 

My Lord, Temple, November 6, 1876. 

WE were honoured with your Lordship’s commands, signified iu Lord Tenterden’s 
letter of the 19th of October, ultimo, stating that with reference to our report of 
August last, ou the recent disputes between the Khedive and his new Law Courts, he 
was directed by your Lordship to transmit to us the correspondence which had passed 
on this subject, and to draw our attention to the Egyptian Memorandum of the case, 
which we would find at page 24 of the print. 

That in our report, which we would find at page 15, we stated that while the 
Attorney and Solicitor-General were of opinion that the judgment against the Khedive 
was wrong, Dr. Deane was of opinion that the Decree for the unification of the 
Egyptian debt was inoperative, and could not affect the rights of the foreign plaintiffs, 
but that we were all agreed that if the Decree was “ unc attcinte portee a un droit 
acquis d’un etrangcr par un acte d’administration,” it was a breach of the compact 
made with the Powers who were parties to the establishment of the new Tribunals. 
That the following is a brief outline of the principal arguments which are urged in the 
Egyptian Memorandum in support of the contention that the Decree was not such an 
“ acte d’administration ” within the true meaning of Article 11 of the “ Ileglemcnt 
Judiciaire.” A distinction was drawn between the expression “ mesure administrative ” 
used in the first part of the Article, and the expression “ acte d’administration ” used in 
the last part. That it was contended that the first part of the Article explained the 
second (page 35). That the expression “ mesure administrative” in the first part of 
the Article means “ unc mesure administrative d’ordre general et obligatoire pour tous ” 
(page 25), whereas the expression “ acte d’adminislration ” in the second part of the 
Article means'* les actes administratils speciauxdiriges centre les droits acquis ou arbi- 
traircs et mal fotides ” (page 31). That the new Tribunals were expressly debarred by 
the terms of Article 11 from interfering with a “mesure administrative,” while they 
were empowered in certain cases to give redress against “ un acte d’administration.” 
That the character and quality of a “ mesure administratis e ” cannot be affected by the 
circumstance that private rights might suffer from its application; that the injury 
which might be occasioned to private rights is the consequence and not the object of 
such a measure (page 35). That as Article 11 debarred the Court from the faculty of 
interfering with the operation of a “ mesure administrative,” it clearly recognized the 
possibility of “mesnres administratives executoires memo clivers les et rangers” 
(page 35). That the Capitulations anterior to tin* reforms “ n’ctablissent aueuue 
limitation au pouvoir legislatif du Khedive quant a la matiere dont il s’agit” (see 
pages 27, 34, and 35). That in granting the reforms the lvhedixe never intended to 
renounce this legislative power, and that “ cetto renone'ation, qui strait d’une validite 
douteuse memo dans le eas oil elle serait expressdment stipulee, no pent pas etro 
prtisumee par ^interpretation trop subtile et forcee d’articles de lois coueues dans un 




tout autre esprit ” (page 34). That it could not be denied that the Decree for the 
unification of the Egyptian Debt was a “ mesure administrative” within the meaning 
of the first part of Article 11 (page 25), and that the Court was wrong in holding that 
the application and enforcement of that Decree by the proper Department of State in 
refusing to pay at maturity any one of the bonds or bills in question held by a foreigner 
■was in each case a separate “ acte d’administration ” affecting the private rights of 
foreigners within the meaning of Article 11. 

That, in short, it was argued, in the Memorandum, that the Decrees of the 
6tli of April and 7 th of May are “mesures administratives” of high State policy and 
of general application, which, though they might incidentally affect the rights of 
foreigners, it was clearly within the legislative power of the Khedive to enact, whether 
under the regime of the Capitulations or under the present system; that the Decrees 
being valid legislative measures, binding on foreigners as well as natives, no adminis¬ 
trative act founded on those Decrees and necessary to carry them into execution 
could be held to be illegal; and that the Court, by delivering judgments for the 
payment of the Dai'ra Bonds at maturity in the face of those Decrees, attempted to 
arrest the execution of a “mesure administrative” in violation of the prohibition 
contained in the first part of Article 11. 

That the whole of the arguments are concisely resumed in pages 33 and 36. 

That with reference to Article 34 of the “ Reglemcnt Judiciaire,” we would 
observe that the judgment of the Court in the case of Caprara versus the Daira (page 6) 
asserts that under the Capitulations no Decree of the Egyptian Government was 
binding on foreigners without the assent of their respective Governments; and that, 
at the time of the introduction of the Judicial Reforms, it was expressly stipulated 
that the Capitulations should be maintained in their integrity. That the German 
Memorandum (page 8) stated that the legislative power of the Egyptian Government 
has been essentially restricted by tbe agreements respecting the new organization of 
the Courts, and it was to be so restricted; and, further, that the task of protecting 
foreigners in their rights which, under the Capitulations, fell on the Powers, was, by 
the introduction of the reforms, transferred to the Mixed Courts. On the other hand, 
it Avas positively asserted in the Egyptian Memorandum that the Capitulations never 
restricted the legislative power of the Khedive over foreigners on the subject matter of 
the two Decrees (pages 26, 27, and 34, and Declaration before Tribunal, page 4); and 
it is stated by Cherif Pasha, in his letter to Major-General Stanton of the 23rd of May 
(pages 3 and 4), that Article 11 gave rise to “des notes cxplicativcs ” between the 
Egyptian Government and some of the PoAvers interested, and it Avas expressly 
established that the new Tribunals should have no poAVor “ de prononcer sur les 
mesures d’ordre general et fiscal.” That we might, therefore, perhaps consider it 
necessary, in order to arrive at a satisfactory solution of the difficulty, that this conflict 
of opinion in regard to the effect of the Capitulations on the legislative powers of the 
Khedive over foreigners should be disposed of by further inquiry. 

That in the meamvhile Lord Tcnterden Avas to request that avo Avould take the 
Egyptian Memorandum into our consideration and favour your Lordship with any 
remarks Avliieh the arguments contained therein may suggest to us. 

In obedience to your Lordship’s commands we have the honour to report— 

That avc are unable to agree in the conclusion arrived at in this matter by 
Dr. Deane. 

There are, avc think, two distinct questions at issue which ought to bo kept separate, 
but Avhioh in the Eyptian Memorandum, as well as in other papers written upon the 
subject, have been mixed up together. 

(1.) Mas the Khedive in promulgating the Decrees of April 6 and May 7, violated 

any international obligation ? 

(2.) Is it competent for the Reformed Tribunals to entertain and dccido this 
question, and pronounce the Decrees of April 6 and May 7 to be invalid? 

1. A great pavt of the Egyptian Memorandum is taken up Avitli arguments to 
show that the Khedive has violated no international obligation in promulgating the 
Decreos of April 6 and May 7, and we incline to the opinion that, on the Avhole, these 
arguments are well founded. 

2. Upon the second head avc think the Egyption Memorandum proves that, in. 
the Regulations for the Reformed Tribunals, the Khedh’e did not intend to give, and 
did nothin fact give, to those Tribunals the power to determine the limits of his oavu 
Sovereignty. The language of the 11th Article cannot, in our opinion, be construed 
to contbr 'so extraordinary a jurisdiction. Whatever power Avas confided to the 
Tribunals to decide that individual acts of the Administration Avere illegal, there was 












no authority given, or intended to be given, to decide on the validity of a law, or to 
arrest a general administrative measure of such importance as the unification of the 
public debt. 

We are, therefore, still of opinion that, in refusing to recognize the validity of 
the Decrees of April 6 and May 7, the Reformed Tribunals were arrogating to them¬ 
selves a jurisdiction not conferred upon them by the Regulations, 

We have, &c. 

(Signed) JOHN HOLKER. 

HARDINGE J. GIEEARD. 


No. 60. 

Mr. Stuart to the Earl of Derby.—(Received November 11.) 

(No. 265.) 

My Lord, Athens, November 2, 1876. 

WITH reference to your Lordship's despatch No. 85 of the 30th of August last, 
and to Mr. Wyndliam’s 219 of the 6th ultimo, I have the honour to inclose herewith, 
a copy of a Note which I received yesterday from M. Contostavlos, stating that the 
Hellenic Government entirely share the views of Her Majesty’s Government upon the 
question which has arisen between the Khedive and the New Court of Appeal at 
Alexandria, relative to the jurisdiction of the new Tribunals in the ease of claims on 
the Khedive’s Daira Estate, and that although the Political Agent of Greece at 
Alexandria had been already instructed in the sense of those views, renewed instructions 
will be sent to him to join with the Representatives of the other Powers concerned, or 
with the majority of them, in protesting against the arbitrary Decrees of the 
Egvptian Government in connection with the above matter. 

I have. &c. 

(Signed) W. STUART. 


Inclosure in No. 60. 

M. Contostavlos to Mr. Stuart. 

M. le Ministre, Athenes, le ““L, 1876. 

L’AGENT POLITIQUE du Gouvcrncment Royal on Egyptc a deja, depuis le mois 
do Juillet dernier, saisi mon Departement dc la question tros-importante que Mr. Wynd- 
ham traite dans sa lcltre du 6 de ce mois. Cette question conccrnant la validitd des 
ordonnances recentes du Khedive sur V ’unification des Dettcs Egyptiens ct la preten¬ 
sion etrange de son Gouvernemcnt dc decliner la juridiction des nouveaux Tribunaux 
Mixtos pour toutes les affaires entre la Daira et les sujets etrangers, n’a pas manque 
d’attirer toute l’attcntion serieuse du Gouvernemcnt Royal; et je suis heureux, M. le 
Ministre, de vous faire savoir, quo le rnflr exanum auquel mon Ddpartcment a sounds 
1’afFaire on question, a abouti aux memos conclusions que ccllcs contenucs dans Poffice 
susmentionnd de Mr. Wyndham. En elfct, la lettre des Articles 10 et 11 de 
POrganisation Judiciaire Egypticnne cst trop claire, et l’esprit en est trop patent 
pour permettre une interpretation quclconque dans le sens du Gouvernement 

Egyptien. . 

Ce serait laisser la porte des nouveaux Tribunaux ouverte a tons les caprices d une 

Administration arbitraire, ct paralyser, d6s le commencement, l’ceuvrc civilisatrice que 
les Gouvernements Europeens ont sanetionnee par I’institution des Tribunaux Mixtes 
en Egvpte, que d’exempter la Daira, e’est-a-dirc le Eisc Khedivicn, de la juridiction 
des nouveaux magistrats, et de permettre au Gouvernement Egyptien dc modifier a sa 
guise les rdglemcnts dc ses dettcs pour alleger ses finances et s’exonerer dc ses 
obligations. Aussi le Gouvernement Royal n’a-t-il pas manque d’engager son Agent 
Politique a Alexandrie a s’assoeier a toute demarche collective des representants des 
Grandes Puissances tendant a sauvegarder l’independant des nouveaux Tribunaux, 
et a etouffer, dans sa naissance memo, toute tendance de 1’Administration Egypticnne 
a empieter sur le terrain judiciaire. 

Je ue manquerai pourtant pas, M. le Ministre, de ronouvcler, con for moment au 
desir du Gouvernement Britanniquc, nos instructions a M. Manos, en le priant de 




Gouvernement Egyptien, et contre tous les prejudices qui pourraient en rdsulter pour 
les sujets de Sa Majeste. 

Veuillez, &c. 

(Signd) CONTOSTAVLOS. 


No. 61. 

Mr. Vivian to the Earl of Derby.—(Received November 13.) 

(No. 22. Political.) 

My Lord, Cairo, November 4 , 1876. 

WITn reference to my despatch No. 9 of the 21st ultimo, and to your Lordship’s 
telegram of the 2nd instant, I have the honour to state that there arc now 222 suits 
entered at the Alexandria Tribunal against the Daira, on account of overdue bonds or 
bills, some of which bear the acceptance of the Government, the Minister of 
Finance, or the Governor of Alexandria. The amount thus claimed is about 
426,239/. 

Upon the receipt of your Lordship’s telegram, I appealed privately to my 
colleagues and to Mr. Scott, the English judge of the Court of Appeal, to do what 
they could to assist me to postpone these cases, pointing out that it was in the interest 
of the creditors to avoid the collision between the Khedive and his Law Courts, which 
would probably follow a premature attempt to enforce execution of a sentence, and to 
give time for such an amicable arrangement betAveen the Khedive and his private 
creditors as might be sanctioned by the Tribunals. 

I have ascertained that the Judges are very jealous of their independence and 
prerogatives, and some of them desire to push matters to extremities ; but there seems 
a general feeling among the public that it would be better, on the whole, to avoid a 
dead lock by giving more time for an arrangement, while the creditors, as a body, are 
quite aAvarc that they Avould gain little or nothing by the legal surrender of the estate 
to them, in spite of the Khedive; and as there are other pressing cases which will take 
precedence of the suits against the Daira on the 7th instant, I have reason to believe 
that these latter eases will be postponed, and that avc shall thus obtain a fortnight’s 
respite, during Avliich an arrangement may be come to, and the difficulty, ipso facto, 
fall to the ground. 

All, then, depends upon the success of Mr. Goschcn’s negotiations, and upon the 
Khedive showing some good will for the settlement of his private affairs, Avitliout 
which Mr. Goschen Avill not attempt the task, for, as your Lordship is aAvare, his 
financial scheme entirely separates the Daira from the State Debt, which, however, 
will take over all bonds drawn by the Daira and accepted by the Government. 

With respect to the general question of the competency of the Courts in this 
matter, I find that my French, Austrian, and German colleagues have all received 
instructions from their Governments to inform the Minister for Foreign Affairs, in 
reply to his Circular of the 23rd of May last, that, on various grounds, they consider 
that the Khedh r o is Avrong to dispute the jurisdiction of his Courts, and that, in any 
case, the conflict is most regrettable, and should be put an end to as soon as possible. 
They have carried our their instructions either orally or by reading the despatch to the 
Minister, and the Khedive must be Avell aivarc that the general opinion is against 
him; but they have received no authority to join in a collective protest, as proposed 
by llcr Majesty’s Government, and His Highness will certainly attach the greatest 
importance to the communication of the vieAVs of England, of AAdiicli lie has only a 


general lcnoAvledge. 


I have, &o. 


(Signed! 


C. VIVIAN. 


No. 62. 


Memorandum by Lord Tentcrden. 

STR J. PAUNCEFOTE has been speaking to me about this matter, in which 
the LaAv Officers held one view and Dr. Deane and the Lord Chancellor another. 

It is not a .matter Avliich can be left alone. The Khedive has asked us for an 
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opinion and an opinion we must give. We need not interfere, as interference can be 
excused or avoided on account of other Powers not being agreed, but an opinion of 
some kind we cannot help giving. 

Moreover, the Financial Reforms in Egypt depend in a great measure on the 
decision come to as to the power of Tribunals, since the control of the Tribunals forms 
the guarantee for the execution of the reforms. 

Under these circumstances Sir J. Pauncefoto suggests that Mr. Reilly, who has 
a special knowledge of these subjects, should be consulted, and should draw up with 
him a memorandum as the case for further consideration. A conference with the Law 
Officers and Lord Chancellor might then be arranged, if still found requisite. 

It wont do to meet Parliament in a state of indecision or to leave the Khedive 
long unanswered. 

November 15, 1876. T. 

I have looked often at this question. I do not see my way through it. I agree 
to the proposed consultation of Mr. Reilly and subsequent proceedings. 

November 15, 1876. D. 


No. 63. 

Mr. Vivian to the Earl of Derby.—(Received November 20.) 

(No. 25. Political.) 

My Lord, Cairo, November 10, 1876. 

ON the 9th of August last Mr. Cookson submitted to your Lordship a proposal 
from the Egyptian Government, suggested spontaneously by the Judges of the Mixed 
Tribunals, for an increase, on the ground of the great arrear of business accumulating 
in the Courts, of the number of European Judges of First Instance by the promotion of 
the gentlemen at present acting as “Substituts du Procurcur General;” but Mr. 
Cookson, in recommending this proposal to the favourable consideration of Her 
Majesty’s Government, pointed out that the assumption by the Egyptian Government 
of the right, if necessary, of appointing fresh “substituts” in the place of these 
gentlemen was contrary to the provisions of the Protocol signed between France and 
the Egyptian Government on the 10th of November, 1871, and adopted by the agree¬ 
ment between Great Britain and Egypt signed on the 31st of July, 1875, and he 
suggested that it would require the express consent of the Powers who adopted this 
agreement to authorize the course which the Egyptian Government proposed to follow. 

I have since received the letter from Cherif Pasha, of which copy is inclosed, 
asking me to urge the proposal upon the immediate attention ol' Her Majesty’s Govern¬ 
ment, and Mr. Scott, the English Judge of the Court of Appeal at Alexandria, whose 
opinion I have asked, has given me the following information :— 

The proposal, he says, emanated from the Court collectively; it was prompted by 
the inadequacy of the present judicial staff to deal with the enormous and fast accumu¬ 
lating arrears of work in all the Courts, especially in the special Chamber formed by 
the Tribunals for the trial of claims against the Government, which, at the present 
rate of progress, cannot possibly be got through within the term of five years for 
which the Courts are established. Mr. Scott says that an additional Chamber is 
absolutely necessary, both at Alexandria and Oairo; that the appointment of fresh 
European Judges would entail a very serious and unnecessary expense, and tinat the 
promotion of the present “ substituts ” to tin* post of Judges would have the advantage 
of turning their experience of the country to account, and of enabling them to enter 
upon their work at once. 

On the other hand, he points out that as the present “ substituts ” occupy an 
inferior position and arc under the orders of the Egyptian Government, they do not 
possess quite the same guarantees or qualifications as persons specially selected as 
Judges, while their promotion would leave the “parquet” a purely Egyptian insti¬ 
tution. It seems, however, that this “ parquet ” rather plays the useless part of the 
chorus in a Greek play as the echo of the Ministry. Its only present use is as a nursery 
for Egyptian Judges, but eventually, if criminal jurisdiction be extended to the Courts, 
the right of appointing “ substituts ” might become important. 

the present 
of business 


Mr. Scott, therefore, agrees generally with me in opinion that 
“substituts” might be promoted in order to meet the existimr pressure 


promoted 


without insisting at the present moment upon filling up their places with European 
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employes, but that Her Majesty’s Government should reserve to themselves the right 
under the agreement of the 31st of July, 1875, of reappointing, whenever they may 
think fit to do so, an English “ substitut ” as member of the “ parquet.” 

I will only ask your Lordship to give me an answer as soon as possible. 

I should add that, so far as the Great Powers arc concerned, I believe that 
Germany and Austria agree to the proposal, but that France objects to it, and insists 
upon maintaining her “substitut;” but if all the other Powers are agreed, the 
Egyptian Government might probably proceed without her, leaving her in her actual 
position. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 63. 
Cherif Pasha to Mr. Vivian. 


Mon cher Consul-Gendral, Caire, le 5 Novembre , 1876. 

PAR depeclic du 3 Aout dernier, j’ai eu l’honneur d’appeler la bienveillante 
attention du Consulat General sur les eirconstances majeurcs qui ndeessitent l’aug- 
mentation du nombre dcs Juges, au point de vuc de la bonne administration de la 
justice, et je vous ai signale le moyen qui scmblc au Gouvernemcnt du Khedive le 
plus propre a attcindre le but propose. 

Je ne reviendrai point sur les considerations que j’ai deja longucmcnt exposes a 
ce sujet. 

Place sur les lieux eomme vous l’etcs, mon cher Consul-General, vous avez pu 
vous-meme y puiser au bosoin les renscigncmcuts les plus exacts, ct vous convainere 
des exigences dc la situation qui, de l’avis de la magistraturc et de tous les interesscs, 
reclame impericusement un remMc prompt ct cffieace. 

Je me plais a esperer que le Gouvernemcnt de Sa Majcste Britannique, eclaire par 
vos soins, partagera lui-meme la conviction commune, et qu’il la sanctionnera par sa 
haute decision. 

Cette decision, mon cher Consul-General, le Gouvernement du Khedive serait 
heureux de la connaitrc le plus t6t possible; ear, vous le savez, la nouvelle annee 
judiciairc cst ouverte, et les eirconstances deviennent ainsi dc plus en plus pressantes. 

Je vous saurais done gre dc vouloir bicn continuer votre obligeant concours pour 
arriver a une porehaine solution et je vous renouvelle, &c. 

(Signe) CHEBIF. 


No. 64. 


Sir J. Pauncefote to Mr. Lingen. 


Sir, Foreign Office, November 21, 1S76. 

I AM directed by the Earl of Derby to state to you, for the information of the 
Lords Commissioners of Her Majesty’s Treasury, that his Lordship is desirous that 
Mr. Reilly should be employed to draw up a Memorandum in relation to the pending 
conflict between the Khedive and the new Mixed Tribunals in Egypt, and I am to 
request that you will move their Lordships to direct their Solicitor to send instructions 
accordingly to Mr. Reilly with a view to his putting himself in communication with 
this Office on the subject. 

I am, &c. 

(Signed) JULIAN PAUNCEFOTE. 


No. 65. 

Sir J. Pauncefote to Mr. Cookson. 


Sir, 


Foreign Office, November 21, 1876. 


MR, F. S. REILLY has been instructed to dratv up a Memorandum in relation to 
the pending conflict between the Khedive and the new Mixed Tribunals in Egypt, and 
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I am directed by tlie Earl of Derby to request you to place yourself in communica¬ 
tion with Mr. Reilly as soon as possible. 

Mr. Reilly’s office is No. 21, Delabay Street. 

I am, &c. 





(Signed) 


JULIAN PAUNCEEOTE. 


No. 66. 

Mr. Vivian to the Earl of Derby.—(Received December 3.) 

(No. S4. Political.) 

My Lord, Cairo, November 21, 1876. 

WITH reference to my despatch No. 33, Political, I have the honour to transmit to 
your Lordship herewith printed copies of the Decree signed by the Khedive on the 
18th instant, promulgating the new arrangement of the State debts, which he has 
concluded with Messrs. Goschcn and Joubert. 

No final settlement, unfortunately, was come to of the claims of the creditors upon 
the Viceroy’s private estate (or “ Da'ira ”), amounting to nearly 9,000,0001. sterling; but 
Messrs. Goschen and Joubert have proposed to the Khedive, in the letter of which I inclose 
a copy, an arrangement by which His Highness will hand over the whole of his property to 
his creditors, to be administered by a Commission composed of three trustees, two to be 
named by the creditors and one by the Viceroy, the revenues being appropriated to the 
payment of 8 per cent, on the debt (if they admit of it), and the surplus, if any, being 
employed as a sinking fund for the redemption of the debt. 

Mr. Goschen gave me to understand that the Viceroy has agreed to this proposal, and 
Messrs. Goschen and Joubert have undertaken to recommend the creditors to accept it; 
but it remains to he seen whether, meanwhile, some of the creditors may not insist upon 
their right of redress through the Tribunals. 

I believe that the Viceroy has also come to some agreement with the representatives 
of the Anglo-Egyptian Bank and the Bank of Egypt for the formation between them of a 
national bank, with a capital of 2,000,000/., to which each bank will contribute a half. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure l in No. 66. 

Messrs. Joubert and Goschcn to His Highness the Khe'dive. 

Monseigneur, Caire, le 18 Novembre, 1870. 

SELON le desir de votre Altesse, nous venons resumer dans cette lettre les resultats 
auxquels nous soimnes arrives apr&s l’entretien que nous avons cu Thonneur d'avoir 
aujourd’hui avec elle sur les affaires de la Da'ira. 

Nous avons expose que dans la situation actuelle les pouvoirs qui nous out ete . 
confids ne semblent pas nous autoriser a signer un contrat avec votre Altesse au nom des 
creancicrs de la Da'ira, et qu’en consequence il nous etait impossible de terminer un 
accord. 

Nous ne pouvons dans ces circonstanccs que promettre a votre Altesse dc faire tous 
nos efforts pour persuader aux creancicrs de la Da'ira d’aeceptcr les propositions suivantes 
qui resultent dc nos entretiens avec votre Altesse, ct que nous croyons pouvoir reconi- 
rnander aux interesses. 

L’attribution aux crdanciers de la Da'ira porteurs des titres de l’Ernprunt 1870, soit 
5,909,280/., et des titres de la dette flottante soit 2,906,151/., de toutes les proprietes avec 
constitution d’hypothSqucs legates et regulidres. 

L’abandon de tous les revenus des dites proprietes. 

L’attribution additionnellc aux creancicrs des proprieties et des revenus de la Da'ira de 
la liste civile, s’elevant a 50,156 Feddans, situds dans les Moudirichs de Gallianbieh ct de 
Garbieh. 

II sera paye des intdrets jusqu’a concurrence de 8 pour cent, les exeddants seront 
employes ii des amortissements annuels par voie dc raclmts publics. 

II sera etabli une administration speciale independante qui conduira les afi'aires de la 
Da'ira et qui sera composee de trois administrateurs, 1’un nomine par votre Altesse et les 
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deux autres par les porteurs de la dette flottante et de l’Emprunt de 1870. Le premier 
sera chargd de la partie agricole de l’administration, et les deux autres de la partie 
industrielle et de la partie commerciale. Ces trois administrateurs formeront un Conseil 
qui aura k statuer sur toutes les affaires importantes concernant la Da'ira. 

Cette administration devra rcstcr en fonctions jusqu’ii l’amortissement complet des 
dettes de la Da'ira. 

Nous allons soumettre ces propositions aux porteurs de l’Emprunt de 1870 et aux 
porteurs de la dette flottante dans le delai le plus rapproche et nous ferons connaitre 
imm^diatement k votre Altesse 1’accueil qui aura ete fait a ces propositions. 

Votre Altesse peut etre assure du desir sincere que nous avons de terminer cette 
affaire si importante autant dans l’intdret propre des creaneiers de la Da'ira que dans 
l’interDt general du credit de l’Egypte. 

Nous sommes, &c. 

(Signe) E. JOUBERT. 

GEORGE J. GOSCHEN. 


Inclosurc 2 in No. 66. 

Supple'ment au “ Moniteur Egyptien" du 18 Novembre, 1876. 


De'cret. 


NOUS, Khedive d’Egypte, 

Considerant que le Decrct dn 7 Mai, 1876, relatif a l’unification des Dettes de l’Etat 
et de la Da'ira, necessitc dans son application cerlaines modifications; 

Considerant le Decret du 2 Mai, 1876, instituant la Caisse dc la Dette Publique, et 
voulant aft'ermir niieux encore les attributions des Commissaires-Directcurs de la dite 

Caisse ; _ . 

Considerant que la suppression de la Loi de la Moukabalah souleve des objections 

unanimes de la part des interesses, et que la Chambre des Delegues a ends le voeu qu’elle 

fut maintenue. . 

Dans notre ferme desir d’assurcr la marche reguli6rc des services publics, tout en 
sauvegardant, les interests des creancicrs par des garanties plus etlicaces; 

Notre Conseil Prive entendu, 

Avons decrete et decretons: 

Tit a ii 1. — Finances. 

Article 1. Les Dettes de la Da'ira, coniine il est indique aux Tableaux A et B inseres 
dans le present De'cret, sont separccs des Dettes de l’Etat et ne '.entrant pas dans 
l’unification de la Dette Publique Generale. Ces Dettes feront l’objet d’un arrangement 

special. t , 

Art. 2. La Loi de la Moukabalah est retablie et est considcree comrne n ayant jamais 

cesse d’etre en vigueur. Toutefois les reductions annuelles produites par les eflets de la 
Loi de la Moukabalah ne seront appliquees qu’a partir de l’annee 1886, et il sera tenu 
compte aux contribuables jusqu’it la fin de l’anuee 1885, d’un interbt de 5 pour cent sur 
les sommes qui devaient Ctre deduites. 

Tous les produits de la Moukabalah seront appliques k l’amortissement des Emprunts 

1864, 1865, ci 1867 et de la Dette uni lice. . . , . 

Pour 1’cmploi des sommes disponiblcs proveuant de ia Moukabalah, il est fait certames 

reserves qui sont consignees a 1’Article 6, relatif a l’amortissement. 

Art. 3. 11 est etabli une administration speciale des chemins de fer et du port 
d’Alexandric, qui sera placee sous la direction d’une Commission, comrne il sera indiqu^ 

ci-apr5s. 

Les revenues des chemins de fer et du port d’Alexandra; seront directeinent appliques 
au pavement des intcrets et de 1’amortisscment d’une serie d’obligations privilegiecs ayant 
une hvpothhque spdeiale sur les chemins de fer et le port d’Alexandrie, pour une somme 
de 17,000,000/. sterlings rapport ant 5 pour cent d’interCts, amortissables en soixante-cinq 

ans, jouissance du 15 Octobre, 1876. 

Ces obligations seront oftertes par preference' aux porteurs des Emprunts 180.', 100b, 
et 1873 eu echaugc des obligations de ces emprunts qui rapportent 7 pour cent, lesquelles 
obligations seront annuities. 

" lAmnuite necessaire au service des obligations privilegiecs 5 pour cent, selevant a 
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885,744/, sterlings, et payable en deux semestnaUtds de 442,872/. sterlings cliacune, 
formera la premiere charge sur les revenues des chemins de fer et du port d’Alexandrie et 
restera, en tout cas, la premiere obligation de la Commission de la Dette Publique. 

Art. 4. Les emprunts de 1864, 1865, et 1867 sont deduits de la Dette unifiee. 

Us continueront 5 jouir de leurs interfits jusqu’a leur amortissement eomplet. 

Us seront amortis dans les termes de leurs contrats respsetifs. Toutelois cet amor¬ 
tissement se fera au taux de 80 au lieu du taux de 100, et le premier amortissement 
semestriel k operer sera recule de six mois, e’est-a-dire qu’il se fera pour l’Empruut 1864 
le l cr Avril, 1877; pour l’Emprunt 1865, le 7 Juillet, 1877; et pour l’Emprunt 1867, le 
22 Mai, 1877. 

Art 5. La majoration de 25 pour cent acoordee par le Decret du 7 Mai dernier aux 
porteurs de la Dette Flottante est rdduite it 10 pour cent. 

Par effet de ces inesures l’etat financier sera le suivant:— 

£ £ 

(A.) La majoration portee dans le Tableau d’unification annexe au 

Deciet du 7 Mai, a .. .. .. ., 6,204,327 

Est reduite— 

1. De la majoration entiere sur les livres sterling 2,906,151 

de la dette flottante de la Dai'ru, ci .. ., 726,537 

2. De la majoration sur les Empruuts 1861, 1865, et 1867, 

ci .. . • •• .. ,, .. 306,796 

3. De la reduction de la majorutiou aecordec aux dettes 

flottantes de la Malieh ct de la Daira Mir la Malieh, soit 
livres sterling 5,170,993, dout les trois-ciiiqui^mcs 
representant le 15 pour cent a deduire ci . • • • 3,102,597 

- 4,135,930 

2,068,397 

£ £ 

La dette unifiee de .. .. .. .. .. .. 91,000,000 

Est, par ces divers retraits, reduite comme suit 

1. Dette consolidce de la Daira,, .. .. ,. 5,909,280 

2. Dette flottante de la Daira .. .. . .. 2,906,151 

3. Emprunts, 1864, 1865, 1867 ., ., .. 4,392,616 

4. Chemins-dc-fer et port d’Alexandria .. .. .. 17,000,000 

5. Diverges majorations .. ., .. ,. 4,135,930 

- 34,313,977 

56,656.023 

II revieut au Gouvcrncment en representation du port d’Alexandrie 

domic cn garantic, 2,000,000/. en titles de la dette geneiale, ci.. .. 2,000,000 

Soldo a la disposition du Gouvcrncment, ci.. ,. .. ,, ,. 343,977 

Total de la dette unifiee ., .. .. .. .. 59,000,000 


Cette dette de 59,000,000 de livres sterlings est dotec ri’une annuitc de 4,177,720 
livres sterlings representant ramortissement cn soixante-cinq ans et l’interet a 7 pour cent 
sur le capital, jouissance du 15 Juillet, 1876. 

Cette annuite est payable en deux semestrialites de 2,088,860 livres sterlings 
chacune. 

Les revenus qui sont actuellemcnt attribues a la Caisse de la Dette Publique par 
notre Decret du 7 Mai, 1876, lui restent affectes, sauf les modifications qui resulteront du 
present Decret et qui seront vlglees par les Contioleurs Generaux dont il est parle ci-apr6s 
et par les Comrnissaires-Directeurs de la Dette Publique. 

Les 2,000,000 de livres en titres de la Dette Generale qui reviennent au Gouverne- 
ment pour le port d’Alexandrie no pourront fitre alienes qu’apres pavement integral des 
704,000 livres sterlings dues aux entrepreneurs du port le 1 Janvier, 1877. 


Tithe II. — Amortissement . 

Art. 6. Les operations de ramortissement se feront par les soins des Commissaircs de 
la Caisse de la Dette Publique. Pour augmenter le funds d’amortissement, il sera fait un 
prel&vement du septieme des interets h 7 pour cent qui sont affectes au service de cette 
Dette, soit 1 pour cent sur le capital rcstant a amortir, au commencement de chaque 
annde. 

Les fonds provenant de ce prelevement seront ajoutes aux sommes disponibles de la 
Moukabalah, et seront egalement employes a ramortissement, par voie de raebats publics, 
sous reserve de ce qui est dit plus loin a defaut de raclmts publics. 

Cette retenue pourtant ne se fera que jusqu'a la tin de futinee 1885, au maximum, et 
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si, avant cette epoque, la Dette unifiee est reduite a 40,000,000/. sterlings, le pavement 
des interets de 7 pour cent sera repris a ce moment. 

Les funds provenant de la Moukabalah seront verses intdgralement k la Caisse de la 
Dette Publique chargee du service de l’amortissement. La Commission de la Caisse de la 
Dette Publique prendra sur les fonds verses la somme necessaire a ramortissement des 
Emprunts 1864, 1865 et 1867, et die consaerera le solde disponible a l’amortissement de 
la Dette Generale unifiee. 

Dans le ras ou, aprbs qu’il aura ete pouvvu au service de la Dette Publique, les 
rcveru.s seraient insutfisants pour taire face aux depenses budgetaires du Gonvernemont, 
teiles qu’clles sont fixees dans le tableau annexd au present Decret, le Comite des Finances 
compost; du Ministrc des Finances et des deux Oontroleurs Generaux, en previendra la 
Commission de la Dette Publique qui retiendra sur les fonds disponibles provenant de la 
Moukabalah et destines a ramortissement de la Dette unifiee, la somme necessaire pour 
combler la difference. 

Pour 6trc en mesure de subvenir k cette obligation, la Commission de la Dette 
Publique conservera dans ses Caisses en Egypte, sur les produits disponibles de la Mouka¬ 
balah affeetds a l’amortissement de la Dette Publique, une somme de 600,000/. sterlings 
par an. Cette somme nc pourra etre envoyee en Europe qu’apres une declaration du 
Comite des Finances, dont il est parle plus haut. 

Si d’autre part il existe un excedant de revenus apres qu’il aura etd fait face aux 
charges de la Dette Publique et aux depenses budgetaires sus-mentionne'es, cet excedant 
devra etre ajoute a l’amortissement. 

L’amortissement, tant par la retenue de 1 pour cent que par les sommes rcstant 
disponibles de la Moukabalah et les cxcedants budgetaires, sc fera par rachats publics, en 
tant qu’il sera possible de les effeetuer au-dessous du cours dc 75. 

Dans le cas ou, pendant la pt-riode dc la Moukabalah, les rachats ne pourraient se 
faire un taux inferieur a 75, I’amortissement se fera par tirage au taux de 75. Aussit6t 
que les augmentations tie revenus produiront un excedant budge taire de 150,000/. sterlings 
par an, ramortissement se fera au taux de 80. 
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Tithe III. — Administration. Controleurs-Ge'neraux. 

Art. 7. 11 sera nomme deux Controlcurs-Generaux, l’un Controleur-General des 
Rcccttes, l’autre Controleur-General dc la Comptabilite ct de la Dette Publique. 

Arl. 8. Les fonctions du Controleur-General ties Recettes sont les suivantes : 

1. La perception de tous les revenus de l’Etat et leurs versements dans les caisses 
respcctives. 

2. Il aura sous sa direction tous les agents de perception, sauf lesfonctionnaircs 
charge's dc la perception des droits judiciaires et autres aupres des Tribunaux dc la 
Reforme. 

3. 11 nous proposcra leur nomination par l’intermediaire du Ministre des Finances. 

Il aura droit de les suspendre de leurs fonctions et il pourra aussi les revoquer apres 
enquete reguliere et avis conforme du Comite des Finances, compose du Ministre des 
Finances et des deux Controlcurs-Generaux. 

1 Les agents de perception des impots dans les Moudiriehs seront choisis par mi les 
sujets du pays qui ne sont frappes d’aucune incapacity legale prevuc par les reglements. ^ 

4. Il vcillera a ce que les agents dc perception ne recouvrent que les impots 
autorises. Les roles des contributions directcs ne devront etre mise en recouvreiuent 
qu’apres avoir ete rev6tus de son visa. 

5. Il vcillera k ce que les produits en nature formant partie des revenus soieut 
realises au mieux des interets du Tre'sor. Le Comite des Finances avisera aux meilleurs 
moyens de realisation. 

' Art. 9. Le Controleur-General de la Comptabilite et de la Dette Publique devra 
remplir, en memo temps, les fonctions de Consciller pr6s le Ministerc des Finances. 

Ces fonctious seront les suivantes : 

1. Il vcillera a l’cxeeution de tous les reglements qui touchcnt aux dettes de I’Etat, 
sans prejudice des attributions qui appartiennent a la Commission de la Dette Publique. 

2. Il controlera la comptabilite generale du Trdsor et de toutes les Caisses de 

l’Etat. . , , ., . ... 

3. Les Ministrcs ou Chefs d’Administration seront charges dordonnancer toutes les 

ddpenses. Pour etre acquittes, les mandats ou assignations qu’ils delivreront devront etre 
revetus du \isa du Controleur-General. 

4. Le Controleur-General n’aura pas a apprecier l’utilite des depenses faites par le 
Couvcruement. Il ne pourra refuser son visa que sur les mandats qui depasseraiont les 
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credits ouvertes, ou qui ne permettraient pas de subvenir aux ddpenses prdvues pour la 
pdriode de l’exercice budgdtaire restant it courir. 

Art. 10. Les Controleurs-Gdneraux prendront part a la preparation du Budget. Ils 
ne pourront empidter sur les attributions des Ministres, qui restent seuls juges de la 
ndeessite d’affecter le erddit a telle ou telle nature de service. En consequence le Budget 
sera prepard par le Ministre des Finances, qui centralisera toutes les demandes des credits 
faites par les Chefs d’Administration. 

Le Budget ainsi prdpard sera soumis au Conseil des Ministres qui appellera dans son 
sein des deux Controleurs-Gendraux. 

Le Budget examind et rdvisd, s’il y a lieu, sera soumis par le Conseil a notre 
approbation. 

Le Ministre des Finances et les ContrSleurs-Generaux veilleront a la stricte execution 
du Budget. 

Art. 11. Le Comiie des Finances approuvera prealablement les marches ayant pour 
consequence un engagement pecuniaire dont 1’importance ddpasserait le douzieme des 
credits annuels ou qui s’appliquerait h plusieurs annees. 

Art. 12. Le Comite des Finances aura fonction d’arreter les rdglements gdneraux en 
matidre de comptabilite publique, sous notre approbation. 

Art. 13. Les deux Controleurs-Generaux seront l’un Anglais, l’autre FranQais. 

Art. 14. La nomination et le choix des Controleurs-Gdneraux nous appartiendront, 
mais pour dtre assure nous mdme sur les garanties que prdsenteront les personnes dont 
nous feront choix, nous nous adresserons officieusement aux Gouvernements x\nglais et 
Francais, et n’engagerons que les personnes munies de l’autorisation ou de l’acquiescemeut 
de leurs Gouvernements. f 

Si l’un ou l’autre de ces Gouvernements, cl Vepoque oules nominations doivent se faire, 
ne donnait cette automation ou cet acquiescement, notre choix se porterait sur des ionc- 
tionnaires superieurs des deux pays, soit en activite de service, soit en retraite. 

Art. 15. Les Controleurs-Gendraux seront nommes pour cinq ans. En cas de 
demission ou de ddees, il sera procede pour leur remplacement de la meme manidre que pour 
lcurjnomination. 

Art. 16. Les deux Controleurs-Generaux auront le meme rang et jouiront du meme 
traitement. 

Art. 17. Ils ne releveront que de nous. 


Commission de la Dette Publique. 

Ait. 18. La Commission de la Dette Publique est permanentc jusqu’a l’entier 
amortissement de la Dette. 

Art. 19. Les Conunissaircs auront le droit d’envoyer les fonds qu’ils auront encaissds 
directement a la Banque d’Angleterre et t\ la Banque de France. Ils auront les pouvoira 
ndeessaires pour faire ces envois, mais ils devront, au prealable, se concerter avec le 
Ministre des Finances et les Controleurs-Generaux. 

Art. 20. Un Commissaire Anglais fera partie de la Commission de la Dette Publique. 
La nomination et le choix de ce Commissaire nous appartiendront; mais pour dtre assure 
nous meme sur les garanties que presentera la personne dont nous ferons choix, nqus 
nous adresserons cfficieuscment au Gouvernement Anglais et n’engagerons qu’unc personne 
munie de l’autorisation ou de l’acquicscement de son Gouvernement. Si le Gouvernement 
Anglais, l’dpoque oil cette nomination doit se faire, ne donnait cette automation ou cet 
acquiescement, notre choix se porterait sur un fonctionnaire superieur de 1’Administration 
Anglaise, en activity de service ou en retraite. 

Art. 21. Les marchandises ou denrdes, donndes pour le payement des impots dans les 
Moudiriehs spdcialement afFcctees au service de la Dette, seront raises it la disposition 
exclusive des Conunissaircs de la Deite, qui auiont la faculte de les realiser, en se 
concertant toutefois avec le Ministre des Finances et les Controleurs-Generaux sur les 
meilleuis moyens de realisation. 

Art. 22. Les membres de la Commission de la Dette Publique ne pouri ont accepter 
d’autres fonctions en Egvpte. 


Chcmins de For et Port d'AJexandi ie. 

Art. 23. Les chemins de for actuellcment en exploitation et le port d’Alexandi ie 
seront places sous unc administration spcciale, qui ne relevera que de nous. File sera 
composec de cinq administrateuis, dont deux Anglais, un Francais, et deux indigenes. 

Un des deux administrateurs Anglais remplira les fonctions de President. 








Art. 24. L’adjonction de l’administration du port d’Alexandrie h l’administration 
spdeiale des chemins de fer, et l’application de ses revenus au service de la Dette 
privilegiee ne pourront, en aucun eas, porter atteinte aux contrats existant actuellement 
avec les entrepreneurs, ni modifier les rapports du Gouvernement avec ces derniers, k 
l’dgard des travaux qui restent a executer. 

Art. 25. La nomination et le choix des administrateurs nous appartiendront; mais 
pour dtre assure nous meme sur les garanties que presenteront les administrateurs 
dtrangers, dont nous feront choix, nous nous adresserons officieusement aux Gouverne¬ 
ments Anglais et Franqais et n’engagerons que les personnes munies de l’autorisation ou de 
l’acquiescement de leurs Gouvernements. 

Dans le cas ou l’un ou 1’autre de ces Gouvernements ne donnerait son automation ou 
son acquiescement, notre choix se porterait sur des fonctionnaires supdrieurs de l’ordre 
civil ou militaire des deux pays, ou de leurs grandes compagnies de chemins de fer en 
activity de service ou en retraite. 

Art. 26. Les administrateurs dtrangers seront nommds pour cinq ans. En cas de 
ddmission ou de ddeds, il sera procedd pour leur remplacement de la meme manure que 

pour leur nomination. ... ,. 

Art. 27. L’administration, formec ainsi qu’il est dit ci-dessus, restera en fonctions jusqu a 
ce que toutes les obligations privildgiees specialement creees aient dte amorties ou 
femboursdes. Le port d’Alexandrie, dtant compris dans cette garantie pour une somme de 
2,000,000 de livres sterlings, pouira etre libere de la garantie et ddtache de l’administra¬ 
tion commune, lorsque 2,000,000 de livres de ces titres privilegies auront ete amortis ou 
rembourses. 

Les chemins de fer etant compris aans cette garantie pour 15,000,000 de livres 
sterlings en titres privilegids pourront etre libdres par l’amortissement ou le rembourse- 

ment de 15,000,000 de ces titres. , 

Art. 28. Les administrateurs proposeront a notre choix et nomination, les employds 

supdrieurs des chemins de fer et du port. 

Ils nommeront directement les autres employds. 

Ils auront droit de suspendre tous les employds de leurs fonctions ; ils pourront aussi 

lesrevoquer aprds enquete regulidre. ... 

Ils auront seuls le droit de faire des modifications aux tanfs et aux leglements en 

trigueur, sous notre sanction. . , . .... . , , 

Ils seront exclusivement charges de faire les contx*ats d achat du matdnel roulant et 

fixe et des materiaux ndeessaires a l’exploitation des chemins de fer et au service du 

P ° rt ' Ils statueront sur les necessitds de reparation du materiel et de la voie ainsi que de 

1’entretien du port, le tout sous notre approbation. 

Art 29. Il sera pourvu par les ressources generales du budget aux ddpenses extra¬ 
ordinaire's, qui auront etd ddcidees par les administrateurs et approuvees par nous. 

Art. 30. 'Foutcs les recettes des chemins de fer et du port d Alexandne, au fur et a 
mesure de leur encaissement, sauf ce qui est necessairc pour les ddpenses ordinaires de 
1’entretien et de l’exploitation, et sauf les droits des entrepreneurs du port prdvus par les 
contrats, seront versdes i\ la Caisse de la Dette Publique, h. laquelle elles sont affectees. 

Art 31. La Commission de la Dette Publique ouvrira un compte spdcial pour le 
service des obligations privildgides 5 pour cent. Elle devra envoyer les fonds, qui lui 
seront verses par l’administration des chemins de fer et du port, aux Banques d Angletene 
et de France, et egalement a un compte spdcial pour le service de 1 emprunt privilege sur 

les chemins de fer et le port. , , . An » 

Art 3 9 Dans le cas ou les versements, faits par 1 administration des chemins de ier 

et du port, seraient insuttisants pour le service de eette Dette, la Commission de la Deite 

Publique devra pouvoir & ce service en prelevant, comme une premiere chaige, le montant 

ndrpssairc sur les ressources gdndrales qui lui sont affeetdes. 

Art 33. Toutes les dispositions de nos Decrets des 2 et 7 Mai, 187b, qui ne sont pas 

contraires aiix prdsentes, restent en vigueur. 

Fait au Caire le 18 Novcmbrc, 1876. (Sjgnd) ISMAIL. 

Par le Khddive, 

Le Ministre des Finances, 

(Signe) IIussein Kiamil. 
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Tableau des D^penses da Gouvernement Egyptien, mentionne & l’Article 6 du Decret 

ci-dessus. 

Atmee £ sterlin "' 

1877 . 4 ’ 259 - 350 


1878 

1879 

1880 
1881 
1882 

1883 

1884 

1885 


4,403,961 

4,500,000 

4,500,000 

4,500,000 

4,500,000 

4,500,000 

4,500,000 

4,500,000 


No. 67. 

Mr. Vivian to the Earl of Derby.— (Received December 3.) 

(No. 36. Political.) . 1S7fi 

My Lord, Cairo, November 25, 1876. 

I HAVE received your Lordship’s cypher telegram of the 22nd instant, informing 
me that Her Majesty’s Government, after giving their best consideration to the subject 
of the Egyptian Financial Board, remain of opinion that it would be inconvenient to 
nominate any individual as Comptroller-General in Egypt. 

In reply, I venture to make the following remarks _ 

The Khedive’s Decree p& the 18th of November, which was not before Her 
Majesty’s Government when your Lordship’s despatch was sent, says that he will 
apply “ officieusement ” to the English and French Governments, and only engage 
“ i es personnes munies de 1’autorisation ou de l’acquiescence de leurs Gouvcrnemcnts. 

If either Government refuse to authorize or acquiesce in his choice, the Khedive 
will then proceed to select his Comptrollers-General from among the high public 

functionaries of either country. . c 

It will be for Her Majesty’s Government to decide whether, m view ot a serious 
difficulty which is arising in reference to the recognition of tbe new Decree, their 
objection to recognize it by designating the Comptroller-General will be met by the 
modest request that they should acquiesce in the selection of an individual for the 

The difficulty is this: Cherif Pasha informs me that certain persons in 
Alexandria, holders of bonds drawn by the Daira and accepted by the i’rcasuiy, 
which, by the new arrangement, are charged upon the general State debt, have 
refused to follow the majority of the creditors in accepting the new arrangement, 
and have obtained from the Tribunal, within the last few days, judgments in their 
favour against the Government, for their overdue bonds, the Tribunal declining to 
recognize the right of the Khedive to change the oxisting laws and regulations 
respecting these bonds until such change lias been sanctioned cither by the Powers, 
who helped to establish the courts, or by the Tribunals themselves. 

If, therefore, Her Majesty’s Government, entirely hold aloof from any recognition 
of the new Decree, the Khedive would either have to ask the Tribunals to sanction it 
(which he will hardly do), or a collision may arise between His Highness and his 
Courts of Law, which would be most regrettable in the general interests of the 

creditors of Egypt. , „ J . , 

Chdrif Pasha argues that the pretension of the Courts renders any arrangement 

impossible, without either their sanction (which the Khedive will not ask for, as he 
considers it would be an infringement of his sovereign rights) or that of the Powers, 
and that if these pretensions are carried to their logical conclusion, as the Egyptian 
Government cannot pay the bonds as they fall due, the Tribunals must assume the 
right of winding up the affairs of the Egyptian Government, and of apportioning to 

each administration the sum which it may properly spend. 

In addition to this more serious difficulty, I am informed that a large number ot 
suits (about 200) have been decided by the Court of First Instance against the Daira 
within the last day or two, and summary execution granted hi all cases. I hope 
the Khedive may not be so ill-advised as to resist execution; but he has recently 
transferred a large and valuable portion of his property to his family (whether before 
or after it was mortgaged to the holders of the Floating Debt seems doubtful), and he 
seems disposed to resist the attachment of any of the alienated property for the debts 

of his own Daira. 
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All these difficulties may, I fear, reflect unfavourably upon the arrangement made 

Hie 

this account. j have , &c. 

(Signed) C. VIVIAN. 


No. 68 . 

Count Munster to the Earl of Derby.—(Received December 6 .) 

(Translation.) 

(Confidential.) German Embassy, December 2, l 876 * 

^^Etimeago « 

GoTernum^res^cfling’a’proposal made by ^ l ®^^^ 0 Q,^jQf^^Xnstancef ^ 
increase of the staff of European Ju S c ® , • ow p een furnished with instruc- 

, Th0 answer to its proposals I am 

turns m order to send m to the Jigyp ^ intormatioUi and I do myself the 

a copy of the Shove-mentioned instructions, very respectfully, 

lM Tonfthomyom' ^“dly pleased to understand the position of 

the Imperial Government in regard to the matter m ques ion. ^ 

(Signed) MUNSTER. 


Inclosure in No. 68 . 

M. de Bulow to Baron von Saurma. 

Berlin , November 29, 1876. 

(Translation.) foerense : n the staff of European Judges at the 

TEE proposals >“'fX™MaX°emment inCherif Pasha's ‘note of 3rd August 
“t>nva“ded^ /our obB^ng report of the 5th of tbe same month, have been 

th 0 TetS“n obliged to 

ment on this matter, as the t ) lc Egyptian Government, might draw 

with the International Court P thJ Judicial Reform, and especially it seemed 

after it in regard to the (1 ?|e opmcnt tl might awaken the idea that 

Su^ 011 & thC 

temporary interest of the Egyptian Govoinmcn. longer doubt that its 

Noav that in the meantime the ^^Cthe ^ Powers more closely interested 
proceedings against the Courts aie 1 PP ^ ^ ^ Egyptian Government, with 

in the matter, and as perhaps we may.taken place with the 
regard to this, and on the ^r^th^ meanu^ ^ ^ ^ ^ 

creditors, will without delay icso ° interest of the case we ought no longer to 

International Courts, we tlunk that in ™JS~ wtted to us. 

refrain from stating our opuuon on P P explanation of the business circum- 

The Imperial Government perc™ ^ P Appea i Court at Alexandria, and 

stances of the now Comds give | respecting their activity, that there is an 

from the other commumct ‘ ^ 0 f European Judges for the Mixed 

indubitable necessity for an ,“ r y yisll for the sake of a successful development 

X s J Jrid “ Zt the Egyptian Government may, by the concurrence of 
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tlie Powers, be enabled as soon as possible, to provide for that necessity in a satisfactory 
manner. 

The best way of effecting this appears to us to be, that the Egyptian Government 
should in the first place come to an understanding with those Powers which arc repre¬ 
sented in the Appeal Court, respecting the proposal by the Governments as provided in 
the regulations, of qualified persons, with a view to their subsequent appointment as 
Judges by the Khedive. 

These Judges, thus to be newly appointed, would be called to their functions for 
the still remaining time of the ifve years provisionally fixed in the agreement respecting 
the Judicial Reform ; and it must of course be a condition that all the stipulations set 
forth in the regulations, both as to the personal position of the Judges and as to the 
organization of the Courts, remain in every way intact, and come into force for the 
new Judges as well, who will stand in every respect in just the same position as the 
older Judges belonging to the same category. 

With regard to the proposal of the Egyptian Government to nominate the 
European substitutes of the Procurator-General as Judges of Eirst Instance, we must . 
hesitate to agree to it in this general form. The nomination of European substitutes 
of the Attorney-Generalship does not come within the bounds of the guarantees 
established by the Powers in the regulations; it has taken place rather, in virtue of 
special arrangements with individual European Powers, and therefore a modification of 
the unrestricted right of choosing the officials who are to be nominated for the 
Attorney-Generalship, which is secured to the Egyptian Government in the regulations, 
has been accepted by the Khedive. 

The Imperial Governmept does not consider itself entitled to regulate the 
privileges which other Powers possess in reference to the appointment of substitutes 
of the Attorney-Generalship, and must all the more object to declare for the proposal 
of the Egyptian Government, as it is not in a position to ascertain whethci the indi¬ 
vidual Governments have chosen the substitutes from the point of view that they 
should also possess the necessary and desirable qualifications for the office of Judge. 

In this respect each Power can only come to an authoritative decision for itself 
alone. 

In regard to what concerns Germany in particular, the Imperial Government, 
duly appreciating the grounds stated by the Egyptian Government for a consideration 
of the substitutes, and regarding the complete qualification of the personage in question, 
is quite willing to comply with the Avish of the Egyptian Government, that it should 
propose and recommend the substitute of the Procurator- General, Herr von Wilmowski, 
to the Khedive tor appointment as Judge in the Mixed Court at Alexandria. That 
the appointment is to be made expressly for Alexandria, is presumed by the Imperial 
Government for the sake of the German colony. 

Under the present circumstances, avc renounce the privilege of requiring the 
appointment of another German substitute of the Attorney-Generalship, which the 
Imperial Government is entitled to do by the special agreement with the Egyptian 
GoATrnment, inasmuch as Herr von Wilmowski would be nominated to the Judge’s 
office. The Imperial Government must, however, expressly reserve the power of 
exercising its right again, in case the necessity for introducing European substitutes 
for the Attorney-Generalship, should, from the further experience of business, assert 
itself more decidedly than hitherto, or the Egyptian Government should, for any 
reason Avliatever, require a larger number of European substitutes for the Attorney- 
Generalship. 

I respectfully request that you will be so good as to answer Chcrif Pasha’s note 
of 3rd August in accordance with the points of view developed above. 

(Signed) Yon BULOW. 


No. 09. 

Mr. Vivian to the Earl of Derby.—(Received December 9.) 

(No. 40. Political.) 

My Lord, Cairo, November 2, 1870. 

WITH reference to my despatch No. 25 of the 10th ultimo, I have the honour 
to inform your Lordship that I learn from Mr. Scott, the English Judge of tlie 
Appeal Court, that the Italian and Austrian "Substituts” have been promoted to the 
posts of Judges, probably in consequence of their Governments having acceded to 


the proposal of the Egyptian Government, which formed the subject of my former 
despatch. 

Mr. Scott points out that this change will destroy the proportion hitherto observed 
between the various nationalities of the European Judges, and that in view of our 
large commercial stake in Egypt, and of the consequently large number of law suits 
in which British interests are engaged, pending before the Tribunals, it is most impor¬ 
tant that the English element among the Judges should not bo sAvamped; and he 
says that his appreciation of the great intelligence and capacity of his foreign col¬ 
leagues does not blind him to the advantage of English judgment and common sense 
being represented upon the Judicial Bench. 

I entered into the question at such length in my last despatch, that I will only 
now repeat my request for an early answer from Her Majesty’s Government as to 
whether they will consent to the promotion of their present “ Substitut,” Mr. Law, 
to the post of Judge, without insisting upon filling up his place upon the “ parquet ” 
immediately Avitli an Englishman, but with the full reservation of their right of re¬ 
appointing a “ Substitut ” Avhenever they may think fit to do so. 

I should add that M. Haakman, the Judge avIio suspended all business before 
his Court until the Government would recognize and submit to his sentences against 
them, has been dismissed by the Court of Appeal acting in discharge of the discipli¬ 
nary functions given to it by the Convention. 

I have, Ac. 

(Signed) C. VIVIAN. 


No. 70. 

Mr. Reilly to the Earl of Derby.—(Received December 9.) 

My Lord, 21, Delahay Street, Westminster, December 8, 1876. 

IN pursuance of instructions sent to me by the Solicitor to the Treasury, at 
your Lordship’s instance, I have prepared a memorandum on the pending conflict 
between the Mixed Courts in Egypt and the Khedive, which I inclose, and which I 
submit to your Lordship. 

I have, as requested, communicated on the subject with Sir Julian Paunccforte 
and Mr. Charles A. Cookson. 

I have, &c. 

(Signed) ERANS. S. REILLY. 


Inclosure in No. 70. 
Mixed Corners in Egypt. 


Memorandum on the pending Conflict between the Mixed Courts and the Khedive. 


BY the Eoreign Office Circular of 30th August, 1870, Her Majesty’s Government 
in effect invited the PoAvers which joined in setting up the Mixed Courts in Egypt to 
unite in addressing a joint protest against tlie action of the Khedive and his Govern¬ 
ment, a course, it Avas observed, Avhich could only tend to weaken the position of the 
Judges and destroy the efficacy of the Luav Courts. 

2. As far as appears from the Papers before me, ausAvers have been received 
from the folloAvmg PoAvers:— 


I. Germany. 

II. Belgium. 

III. Italy. 

IV. Austria. 

V. Holland. 

VI. Prance. 

VII. Russia. 

VIII. Sweden and Norway. 
IX. Portugal. 
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Hr. Macdonell, 

4 September, 1876. 
Fap«r [690], p. 21. 


Inclosure, Sir H. 
Barron, 16 September, 
1876. Paper [690], 
p. 38. 

Inclosure, Mr. Mnlet, 
19 September, 1876. 
Paper [690], p. 39. 
Inclosure 2, Sir A. 
Buchanan, 3 October, 
1876. Paper [77 J, 
p. 169. 


Inclosure 2, Sir E. 
Harris, 5 October, 
1876 Paper [77], 
p. 167. 


Inclosure, Lord Lyons, 
5 October, 1876. 
Paper [77], p. 164. 


Inclosure, Lord A. 
Loftus, 6 October, 
1876. Paper [77], 

p. 172. 


Inclosure 2, Mr. Gould, 
12 October, 1876, 
Paper [77], p. 173. 


Duke of S&ldanba, 
27 October, 1876. 
Paper [77], p. 179. 


Inclosure 1, General 
Stanton, 25 May, 1876. 
Paper [690], p. 3. 

Mr. Cookson, 29 Sep¬ 
tember, 1876. Paper 
[77], p. 165. 


Paper [77]# P* 166. 


3. Germany .—The German Government, while highly satisfied with the view 
taken by Her Majesty’s Government, do not feel disposed to take the lead in the 
proposed course; hut they are willing and ready to join in any protest which the 
other Powers may deem fit to address to the Khedive or his Government against ally 
attempt to weaken the position of the Judges, or to destroy the efficacy of the Law 
Courts. 

4. Belgium. —The Belgian Government share the opinion of Her Majesty’s Govern- 
ment; and the Belgian Agent at Alexandria has been instructed accordingly, and 
been authorized to come to an understanding with his colleagues, with the view of 
addressing to the Government of the Khedive a collective protest. 

5. Italy. —The Italian Government state that they are not yet in a position to 
answer categorically, and delay giving their definitive opinion. 

6 . Austria. —The Austrian Government have separately answered the Egyptian 
Circular of 23 May, 1876, and have remonstrated strongly with the Khedive; they 
add that their views are fully in accordance with those of Her Majesty’s Government, 
as their principal object has been to maintain the authority of the Judicature. 

7. Holland. —The Dutch Government, while declaring themselves ready, if need 
arises, to join in a protest of the kind indicated, make the express reservation that 
their adhesion is to take effect only in case of the majority of the Powers which have 
concurred in the Judiciary Reforms supporting the step. 

8 . France. —The French Government share the opinion of Her Majesty’s Govern- 
ment, and consider that there is good ground for supporting by express declaration the 
legitimate authority of the Courts ; hut it does not appear to them that the moment 
has yet come for addressing to the Khedive a formal and collective protest. They 
add that they have not, in fact, as yet, official knowledge of the matter, except 
through a communication From the Khedive, which has conveyed to them a knowledge 
of the litigation; and a protest could not he regularly interposed, except in case the 
answer which the French Government are going to make does not receive due weight 
from the Egyptian Government. 

9. Russia. —The Russian Government answer that they could not support a 
diplomatic proceeding for putting an ond to the conflict between the Egyptian 
Government and the Courts, unless the principal Cabinets of Europe came to an 
agreement on the subject, and this agreement appeared to be of a nature to bring 
about a satisfactory practical result. 

10. Sweden and Norway.— The Swedish Government state that the competent 
authorities in Sweden and Norway having been consulted, and having concurred 
in advising against the proposed step, the Swedish Government, to their regret, 
find it impossible for them to adhere to the proposal made by Her Majesty’s 
Government. 

11. Portugal. —The Portuguese Government state that their Consul-General at 
Alexandria lias been instructed to inform the Egyptian Government that the Portuguese 
Government had resolved to adhere to the new judicial system, hut that lie was not to 
sign the definitive declaration of adhesion until the Egyptian Government gave to 
the present question a solution in harmony with the principles of reason and right, 
■with the design which directed the reform, aud with the true interests of Egypt. 

12. In this sta + e of things, I assume that Her Majesty’s Government will think it 
necessary to abandon the plan of a joint protest. 

13. The only course then remaining open to Her Majesty’s Government would 
appear to ho that course which lias been already taken by some other Governments, 
namely, to answer separately the Egyptian Ciruclar of 23 May, 1876. The Egyptian 
Government are looking for such an answer. 

14. The mode in which the answer is to he framed will be for the determination 
of the Foreign Office, having regard, on the one hand, to the request conveyed in the 
Egyptian Circular, namely, that Her Majesty’s Government will acknowledge the 
justice of the considerations presented by tiio Egyptian Government, and on the other 
hand, to the opinions received by the Foreign Office, and the views of other Powers. 

15. The answer will probably dispose completely of the subject, as far as regards 
the form in which the conflict has actually arisen. The conflict has, indeed, doubtless 
been already got rid of to a considerable extent, by lapse of time, aud by the 
submission or acquiescence of the Khedive. 

16. But there will remain the consideration of liow the matter is to lie left, 
as regards the future. 

17. Mr. Cookson reports :— 

“ The further question of the ultimate limits of the jurisdiction of the Tribunals 
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is considered by the Khedive of far higher importance, as he thinks the pretensions of 
the Court of Appeal inconsistent with the maintenance of his sovereignty. . . 

It was to b?expected that the Khedive should take this view, as the decisions 

of the Mixed Courts tend to curtail his legislative power. 

18. It is plain that effect cannot he given to the Khedive s views for the future 

without amendment of the instruments under which the Mixed Courts5 are»esta is . 

It will he for the Khedive to propose to the Powers, and, if need he, to the lorte, 

fin oli n,TOcndmciits ns h.6 mEiy think d.csir<iblo. n , . 

19. In my opinion, it would he expedient for Her Majesty’s Government to 

agree to amendments properly framed. The existing instruments are, as is obvious 
on perusal, and as the event shews, unhappily drawn. If they remain m their present 
form it may he anticipated that conflicts between the Egyptian Government and the 

Mixed Courts will from time to time arise, and much mischief may follow. 

20 H seems to me, from the history of these instruments as far as I have been 
able to trace it, that, as now construed, they do not embody the intention of the 
Egyptian Government in proposing them, or the intention oi the Porte m modify g 
and approving of them, or the intention of the Powers in accepting them. 

1 2L The sketch which here follows of that history may be prefaced by those 
Articles of the Rfeglement in force, on which the question has arisen, namel;y : 

“Art. 10. Le Gouvernement, les administrations, les Dairas de Son Altesse le 
Khddive ct des membres de sa famille, seront justiciable de ces Inbunaux dans les 

p i°c6s avecKs suje gan9 pouvo } r statuer sur la propn6te du domame 

public ni interpreter ou arreter l’exccution d’unc mesure administrative, pounont 
jugeJ'dansTes eas prdvus par le Code Civil, les atteintes portees a un droit acquis 

22 The first stage in the history is the appointment of an International Com¬ 
mission in 1869 to examine the proposals of the Egyptian Government. Nubar 1 asha, 
the then Egyptian Minister for Foreign Affairs, laid before the Commission Ins scheme, P—baux, P 

which 8*“ rp ribunaux j connaitront do toutes les contestations commerciales 

entre indigenes, et de toutes les contestations civiles, quo les parties exclusivemen 

indigenes conscntiront ii leur soumettre. . , , p mivflvr , ornpT1 f i os 

“Ils statueront dgalement sur tons les proefes regardant l e ™’ 

Administrations et les Dairas dn Yice-Roi et des Princes, meme quand la paitie 

“pSr'toutefois, statuer sur la propria cVimmcubles apparteuant 
1, mat ct servant ii l’utilitd gbndrale, ni mi-in- l’execution cl unc mesuro ad 

strativo SOTlement , dans cos derniers eas. juger les usurpations et les 

had been adopted the present controversy could not 

have arisen; discussed by the Commission, among other amend- 

monte io It; one "as moved by M. Pietri, o,?e of the Commissioners lor 1 ranee, and 
a French Judge in Egypt, in these terms . 

r. ?a“e' SSToilni les exceptions fonddes sur le domaine 

public et les aetes du pouvoir administrate. 

The discussioni is *^ it que eonsacrcr des principes de 

droit common, ‘ct qu'iUaut mieux rctranchcr les deux derniers alindas, on lnissant an 

Egyptian eonstitue une 

M. (xiacconej 1 1 1 -i sera it bon do mamtenir les deux derniers 

garontw considerable, q propose de retranclier $; ces propositions 

mon^ent°cn eiroHa meilleure ™olontd, de la part du Gouvememont Egyptian, d amver 
a une amelioration decisive on mature d administration. 

* In the course of the proceedings, Art XIII had co.ne to be numbered XVIII. 
t A lawyer, and one of the Commissioners for Italy, 
j In the third paragraph, the words “ statuer . . . m. 


. 48. 





84 


Report, p. 6. 


Report, p. 6. 


Report, p. 7. 


Report, p. 11. 


Report, p. 12. 


Report, p 20. 


548, p 4. 
2548. p. 7. 


“ Son Excellence Nubar Pacha dit qu’il consent a retrancher les deux derniers 
alindas de 1’Article XVIJI, mais qu’il est bien cntcndu quo ces offres de garanties 
subsistent.” 

Nothing further is recorded in the Minutes, and it is to be assumed that Nubar 
Pasha was allowed to take the course stated by him, with a view to the adoption, in 
principle, of M. Pietri’s proposal, namely, that the particulars of the subjects comprised 
in the last two paragraphs of the Article should be left to be provided for by the 
Civil Code for Egypt, then in preparation. 

21. The International Commission drew up a Report of their proceedings. 

25. They thus described the then existing state of things as regards questions 
between the Egyptian Government and foreigners in Egypt: 

“ En fait, les (Strangers qui ont des contestations avee lc Gouvernement, les 
administrations, les Dairas (administration de la fortune pcrsonncllc) du Khedive et des 
Princes, ou quelques hauts personnages, refusent de saisir les Tribunaux locaux, 
auxquels ils n’accordant pas de confianee; les reclamations dans ces differents cas se 
produisent par voie diplomatique, et sont presentees par le Consul, qui aflirme lc droit 
de son admiuistre au Gouvernement, qui conteste cc droit.” 

And some of the mischiefs arising therefrom they spoke of thus : 

“ Ce n’est pas la de la justice reguli&vc; et lc Gouvernement explique qu’en 
l’etat des choses, il est empcche de conficr a des etrangers les grands travaux publics 
qu’il a besoin d’entreprendre, parce qu’il sait quo les moindres reclamations qu’il 
pourra avoir avec eux pour lc reglement seront introduits par voie diplcmatique, au 
lieu d’etre debattus coutradictoirement devant un Tribunal regulier.” 

And as regards the objects of the Egyptian Government they said : 

“ Le Gouvernement no meconnait pas quelques uncs des imperfections qu’on 
lui signale, car, tout en expliquant les causes auxquelles il les attribuo, il fait 
remarquer que les projets de reforme qu’il presento ont precisemcnt pour but de 
les faire disparaitre, avec toutes celles qui ont etc indiquecs plus haut.” 

Those passages explain the wish of the Egyptian Government to make themselves 
justiciable in the Mixed Courts. They considered they were taking a great benefit 
for themselves in litigious matters. They did not suppose that they would he regarded 
as surrendering or cutting down their own legislative power. 

26. Under the head of “ Guaranties offered by the Government” the International 
Commission enumerated (among others) tiic following proposals : 

“ 2. Le Gouvernement, les Administrations, les l)airas du Khedive et des Princes, 
seraient justiciables de ces nouvenux Tribunaux. 

“ 3. Les Tribunaux, sans pouvoir statuer sur la propriete du domaino public, 
ni arreter l’exeeution d’une mesure administrative, pourraient juger toutes les atteintes 
portees a la propriete individuelle, et accorder les indemnites legitirncmcnt dues par 
suite d’un actc (1’admiiiistration eontrairc a un droit acquis, ou a un contrat consenti 
par lc Gouvernement ou une Administration.” 

And they made these observations having reference thereto : 

“ 2. Le Gouvernement, comnie on l’a vu, se soumet, ct offre dc sounicttre, 
a la competence des liouveaux Tribunaux, les Administrations et les Dairas du 
Khedive et des Princes; il combic ainsi unc lacune considerable, on memo temps 
qu’il met fin ii des reclamations qui, traitecs jusqu’ici diplomatiquemcnt, nc trouvaient 
pas la solution judiciaire qui cut etc si desirable, et a une situation qui compromettait 
aussi bien ses interets et sa (lignite que les interets des rcclamants. 

“ Ici la Commission a cru devoir faire deux * modifications aux propositions du 
Gouvernement. 

“ 3. Celu-ei, en aeceptant que les actcs de 1’Administration pouvaient donner 
lieu a des indemnites dans certains cas, avait posd comme reserve quo le Tribunal 
ne pourrait statuer sur la propriete du domaine public, ni suspendre l’exeoution 
d’une mesure administrative. 

“ La Commission, tout en reconnaissant lc bien fonde dc ces reserves, a peusd 
qu’elles avaient besoin d’etre precisees, et qu’il convenait de decider que la legislation 
civile determinerait les regies speciales en cette matiere.” 

27. General (then Colonel) Stanton and Sir P. Erancis, the British Commissioners, 
in their general Report to Lord Clarendon, say on the samo part of tlio subject: 

“ In considering the guarantees for the administration of justico propossd by the 
Egyptian Government, your Lordship uill perceive that the Commission has not come 
to a decision on many points, which, nevertheless, are highly important. These have 
been left for the present, as more proper to be dealt with when the time shall come 

* It is not necessity For the present purpose to quote what refers to the second. 
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for the preparation of the Codes and Rules of Procedure. The Commissioners, in fact, 
were desirous at first of entertaining many of these matters, so as to incorporate them 
in then' Report; but it was found almost impossible to carry out this plan, as in so 
doing we should, in fact, have been attempting to compile a Code and frame Rules of 
Procedure in the Commission, for which its constitution is evidently unfavourable.” 

These observations supplement those cited above in paragraph 26 from the 
Report of the International Commission. They give the reasons for the refusal of 
the Commission to entertain the questions raised by the last paragraph of Article 
XYIil of Nubar Pasha’s scheme,—reasons which could not be stated in the Report 
of the Commission,—and thus make clear what is left somewhat obscure in the 
Minutes, as to the intention and effect of the withdrawal of the last paragraph of 
Article XVIII. 

28. I do not find anywhere in the Papers a copy of Nubar Pasha’s scheme, as 
revised and settled by the International Commission, in a complete form. Indeed, I 
collect from various indications in the Papers* that no such complete revised scheme 
was issued to the Powers. The absence of such a document is to be regretted. 

29. The next document to be referred to is the Circular of the Porte, 13 April, 

1870,t inclosing a scheme approved by the Porte, which was settled on the basis of one 
presented to the Porte by Nubar Pasha, the latter being, probably, Nubar Pasha’s 
scheme as revised and settled by the International Commission. The Porte’s scheme 
contains the two following Articles :— 

“3. Le Gouvernement, I Administration, les Daires de Son Altesse le Khedive et 
des membres de sa famille seront justiciables de ces Tribunaux dans les proces avec les 
sujets etrangers. 

“ 4. Ces Tribunaux, sans pouvoir statuer sur la propriete du domaine public, ni 
interpreter ou arreter l’exdcution d’une mesure administrative, pourront juger, dans les 
cas prevus par le Code Civil, les atteintes portees a un droit acquis d’un etranger par 
un acte d’Administration. 

“ Ils connaitront aussi les contrats passes entre 1’Administration et strangers.” 

Articles 3 and 4 are, it may be seen, identical with Articles 10 and 11 of the 
Rdglemcnt, ultimately adopted and now in force (printed in paragraph 21 above), 254lt 90 

except that in the Rdglemcnt the last paragraph, relating to contracts, is not inserted, ’ P ' 
having dropped out in some unexplained manner. 

30. The Circular of the Porte argues in support of the changes introduced by the 
Porte, but it is mainly in general terms, and does not bear specifically on the question 
now under consideration. 

31. There was next a Erencli Government Commission to review the work of the 2 54 b, pp . 17 
International Commission. It produced another scheme, hut Article 9 thereof was 
identical with Articles 3 and 4 of the Porto’s scheme. The Report of this Erencli 
Commission contains the following passage:— 

“ Actions contre les Administrations et les Dairas. —Conformement a l’offrc qu’en a 254a, P . 28. 
faite lc Gouvernement Egyptien, offre qui a obtenu l’agrement de la Commission du 
Cairo, les Administrations Publiques, les Dairas du Khedive ct des Princes seraient 
justiciables des nouveaux Tribunaux. 

“ Cette competence toutefois serait bornce aux actions qui ressortissent du contcn- 
tieux judiciaire et administratif; ellc ne saurait entrainer le pouvoir d’arreter l’cxdcu- 
tion d’une mesure administrative, mais olio donnerait a ces Tribunaux attribution pour 
statuer sur toutes les atteintes portees a la propriete et pour accorder les indemnites 
dues par suite d’un acte d’Administration qui leserait des droits prives resultant de la 
loi ou d’un contrat. 

“ D’un autre c 6 td, l’action des Gouvornements etrangers ou de lours Agences et 
Consulats lour serait formellement reservde pour obtenir la cessation ou la reparation 
d’actes contraircs au droit des gens, dont lours nationaux auraient t\ soulTrir de la part 
du Gouvernement Egyptien ou de ses Agents.” 

This comment adopts to a great extent the terms of Nubar Pasha’s original 
scheme, and treats them as substantially the same as those of this Erencli scheme, of 
which again Article 9 is identical with the existing Articles 10 and 11 of the lidgle- 
ment, except as to the last paragraph, relating to contracts. This shows the meaning 
of Article 11 now in discussion, in the judgment of this Erencli Commission. 

32. In July 1875, a question on the meaning of Article 11 was raised in Erance, 


2548, PP . 17 and 25. 


* Especially 2548, p. 26, where no such document is mentioned. 

f This Circular is not printed, but is mentioned in 2548, pp. 13 and 22a. 1 have 

Library of the Foreign Office the copy sent to Lord Clarendon by Musurus Pasha. 

[97] 


obt.lined from the 






86 


Pap« [77], p. 99. , 


Paper [77], p. )00. 


Paper [77], p. 127. 
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General Stanton, 

19 November, 1874. 
Paper [77], p. 30. 


and the French Minister for Foreign Affairs described thus what passed in the 
Committee of the National Assembly:— 

“ En presence de ce texte, dont la redaction est a la vdritd assez obscure, la 
Commission s’est pr4occup4e de savoir si, dans la pensde du Gouvemement Egyptien et 
des Puissances qui ayaient adhdre a la Rdforme, les questions d’ordre administratif, en 
particulier les questions d’imp6t, devaient tomber sous la competence des Tribunaux 
Mixtes, ou si elles en demeuraient exclues.” 

And he stated his view of the effect of Article 11 thus :— 

“ Si aujourd’hui les Agents du Khedive voulaient astreindre nos nationaux au 
paiement d’une taxe illdgale, contraire aux Traites, ils seraient immediatement couverts 
par la protection des Consuls. Desormais, au contraire, l’etranger pourrait etre deferd 
directement aux Tribunaux Mixtes, en cas de refus par lui d’acquitter un imp6t quel- 
conque; et comme, aux termes de 1’Article 11 du R&glement, ces Tribunaux ne 
pourront ni interpreter une mesure administrative, ni en arreter l’execution, l’etranger 
devra toujours etre condamne sur la plainte de Tadministration, quelque arbitraire 
qu’ait pu etre l’etablissement de l’imp6t conteste; un precedent judlciaire d’une 
gravite dvidente sera crde des lors contre les parties qui seraient en droit de combattre 
le principe meme de la taxation.” 

33. Ultimately the French Minister for Foreign Affairs made this declaration :— 

“ L’Article 11 du R6glement relatif a la competence des Tribunaux nouveaux en 
matiere administrative ayant donne lieu a des interpretations divergentes, et pouvant, 
s’il n’dtait exactement defini, devenir une source de difficultes entre Son Altesse le 
Khedive et les etrangers, le Gouvernement Erangais croit de son devoir de s’expliquer sur 
les limites dans lesquelles les effcts de cette disposition doivent, suivant lui, demeurer 
circonscrits. Dans sa pensee, la juridiction des nouveaux Tribunaux ne saurait 
s’entendre jusqu’a leur confdrer la facultd de consacrer la ldgalitd des taxes, contri¬ 
butions, ou impbts qu’il poun'ait convenir h V Ad mini stration Egyptienne d’etablir. La 
nouvelle magistrature serait done sans droit pour sanctionner par ses arrets toute 
mesure fiscale qui serait contcstee par la voie diplomatique, et l’action des Gouverne- 
ments etrangers ou de leurs Agences et Consulats pourra toujours s’interposer pour 
obtenir la cessation ou la reparation d’actes contraires soit aux stipulations des Traites, 
soit aux prescriptions du droit des gens, dont leurs nationaux auraient a souffrir, de la 
part du Gouvemement Egyptien ou de ses Agents. Le Gouvernement Erangais fait 
a cet dgard les reserves les plus formelles, et il se refusera a accepter pour ses 
nationaux la juridiction et la competence des nouveaux Tribunaux dans les cas ci-dessus 
specifies.” 

34 On the same subject Lord Derby, acting on the advice of the Law Officers, 
stated that Her Majesty’s Government considered that the Rdglement would not give 
the Mixed Courts jurisdiction in the matter of the imposition of new taxes on 
foreigners; and went on to say:— 

“ The power to impose such taxes must, when necessary, be sought and founded 
upon the Treaties, and new taxes cannot be imposed upon foreigners in contravention 
of those Treaties, save with the consent of the parties to such Treaties. 

“ The new Tribunals, however, will, in the opinion of Her Majesty’s Government, 
have jurisdiction to decide upon questions connected with the payment of, or 
exemption from, a tax, or the amount thereof, where tho principle or legality of the 
tax is not in doubt. 

“ Her Majesty’s Government consider, moreover, that the power of deciding 
whether a tax imposed upon foreigners by the Egyptian Government be legal or not, 
should not be vested in the new Tribunals. 

“ In order, therefore, to obviate all future difficulties, I have to instruct you to 
inform the Egyptian Government that Her Majesty’s Government refuses to give the 
new Tribunals jurisdiction to decide upon the legality of taxes imposed by the Egyptian 
Government upon British subjects.” 

35. Tho Khedive accepted this settlement of the question. 

36. The enforcement of the Khedive’s legislative Acts respecting the taxation of 
Egypt seems to me to be the same thing in principle as the enforcement of his legis¬ 
lative Acts respecting the national debt of Egypt; but different views of the effect of 
Article 11 have been taken in the two cases. At the time when the question of juris¬ 
diction arose with reference to taxation, the Powers evidently apprehended that the 
Mixed Courts would be subservient to the Khedive. 

37. After the discussion of this point and others, the Rdglement was finally 
adopted in its present shape by the Khedive and the Powers. 


38. The plan embodied, or intended to be embodied, in the R&glement appears to 
me to have been this :— 

(1.) To lay down the general principle that the Egyptian Government were to be 
amenable to the Mixed Courts (as a boon to that Government). 

(2.) To specify in the Civil Code certain classes of cases in which the Mixed 
Courts were to have jurisdiction over claims of foreigners against the Egyptian 
Government for damage to vested interests of foreigners done by Agents of the 
Egyptian Government in the course of the execution by them of an Egyptian decree 
or measure or law (as, for instance, for damage done to a foreigner in respect, of 
property injuriously affected in the course of the execution by Agents of the Egyptian 
Government of a public improvement). 

(3.) To prohibit the Mixed Courts from using this latter jurisdiction so as to 
interfere generally with the operation of an Egyptian decree or measure or law. 

39. This plan, I think, has failed mainly for the reason that the Civil Code does 
not contain the intended specification of the class of cases comprised in the concluding 
words of Article 11. That the words, “ dans les cas prevus par le Code Civil,” point 
to such a specification (although other interpretations of them occur in the Papers), 
appears, as I think, from the words themselves, and from the history which I have 

stated. ... . 

40. As between the legislative authority and the judicial authority m Egypt, 
there would be no political objection to the Khedive proceeding to amend Article 11, 
or to amend the Civil Code by introducing the intended specification.. In this country 
Parliament often amends legislation in order to obviate the effects of judicial decision, 
without any disrespect to the Courts. 

41. A peculiar difficulty may, however, arise here from the strange way in which 
the instruments are put together. The Civil Code has a set of Preliminary Provisions, 
among which are repeated Articles 10 and 11 of the Rdglement (being Articles 6 
and 7 of the Preliminary Provisions), while Article 12 of the Preliminary Provisions is 

this :— t ' t . 

“ 12. Les additions et modifications aux prdsentes lois seront ddictees sur l’avis 
conforme du corps de la magistrature, et au besoin sur sa proposition; mais pendant 
la pdriode quinquennale aucun changcment ne devra avoir lieu dans le systdme 

adoptd.” 

Under this Article the Mixed Courts could, I think, nullify, if they were so 
inclined, any amendment to which the members of the Courts had not. assented,.by 
holding the amendment to be a change of the system. There is a danger in consulting 
the members of the Courts, and a danger in not consulting them. How these dangers 
are to be met must be considered on the spot, where (among other things) the present 

temper of the Judges can be known. , 

42. The conclusion is that, in my judgment, the best course for Her Majesty s 

Government will be, in their answer to the Egyptian Circular of 23rd May, 1876 
(which answer is spoken of above, paragraphs 13 to. 15), to intimate their readiness to 
consider any amendment of the Rdglement and Civil Code, or either of them, that the 
Khedive may present to them, with a view to putting an end to the pending conflict, 
as regards cases to arise after the amendment has become law. T 


Westminster , December 8, 1876. 


(Signed) 


P. S. REILLY. 
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No. 71. 

Mr. Vivian to the Earl of Derby.—(Received December 16.) 

(No. 47. Political.) 

My Lord, Cairo, December 8, 1876. 

THE accounts that reach me from Alexandria lead me to hope that the dispute 
between the Khedive and his Law Courts may soon be partially, at all events, and 
amicably arranged. 

It seems to have been privately proposed to the Court that they should modify the 
Code of Law under which they act (which they have the right to do) by adding 
an Article, such as I believe exists in some of the foreign Codes of Law, treating of a 
debtor “ en d^confiture,” that is, a debtor who voluntarily surrenders his property to 
his creditors; the effect of such a law would be that any arrangement agreed to 
between the Khedive and a majority of his creditors, and sanctioned by the Court, 
•would be binding on the minority, who would thereby he precluded from prosecuting 
their individual claims. But the sanction of such an arrangement depends upon an 
assurance of the perfect good faith of the debtor, who must loyally surrender the 
whole of his property to be administered for the benefit of his creditors. 

If such an arrangement be possible, it will settle all difficulties with the holders 
of pure “ Da'ira ” bonds, but not the more serious question of obtaining the recognition 
by the Tribunals of Mr. Goschen’s Decree, by which the bonds drawn by the Daira, 
and accepted by the Treasury are taken over as a State debt. 

Many holders of these bonds, possessing the right of double redress against both 
drawer and acceptor, decline to yield up their privilege, and until the Court recognizes 
the new Decree, which as yet they do not seem disposed to do, they cannot be legally 
dispossessed of it. I hardly sec a way out of this difficulty unless the Powers who created 
the Courts signify their acceptance of the Decree. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 72. 

Memorandum by Sir J. Pauncefote respecting the Khedive and Law Courts. 

Proposed addition to the number of Judges. 

THE Tt&glement Judiciaireby Article 4 of section 1 provides that— 

“ Lc nombre dcs magistrats dc la Cour d’Appel ct des Tribunaux pourra etro 
augments si la Cour en signale la necessite pour le besoin du service sans alterer la 
proportion fix6e outre les Juges indigenes et etrangers.” 

That proportion is as follows :— 

The Court of Appeal is composed of eleven Judges, of whom seven are foreign 
and four native. 

Each of the three Tribunals of First Instance is composed of seven Judges, of 
whom four are foreign and three native. 

The quorum for a decision in the Court of Appeal is eight Judges, of whom five 
must be foreign and three native. 

The quorum in the Tribunals of first instance is five, of whom three must be 
foreign and two natives. 

Article 5 declares that the choice and nomination of all Judges is vested in the 
Egyptian Government, but that they will unofficially seek the advice of the foreign 
Governments as to the choice of foreign J udges, and only engage such as meet with 

, DO’ J O O 

tli6ir approval. 

This is the course which the Egyptian Government now propose to adopt witli 
reference to the appointment of now Judges, and they propose for the approval of 
Her Majesty’s Government the selection of Mr. Law. 

The above provision, however, for the appointment of Judges has been modified 
by the Special Agreement between the British and Egyptian Governments of 31st 
July, 1875. 

By that agreement, the British Government is to enjoy the same rights as are 
accorded to the French Government in the Protocol until France of November 10th, 


1874. This Protocol with France provides by Article 2, that “ for the choice of one of 
the Judges of the First Instance the Egyptian Government shall address itself to the 
Minister of Justice in France in the form provided for the nomination of Judges of 
the Court of Appeal, and the magistrate thus appointed shall be attached by preference 
to the Tribunal of Cairo.” 

It would seem that this provision applies only to one Judge of the Cairo Court, 
and not to one Judge of each of the three Courts of First Instance. 

By Article 3 of the French Protocol it is provided, that “ if a Second Chamber be 
created in one of the Tribunals of Cairo, or of Zagazig, and in consequence, the 
number of officers of the Court be increased, another member of the Ministry of 
Justice (i.e., another Substitut du Procureur) shall be chosen from French magistrates. 

By the original R6glement, cap. 2, tit. “ Parquet,” the Procureur General and 
all his substitutes are to be appointed by the Khedive. 

The Ehglcment and the French Protocol contain the whole of the stipulations 
which exist on the subject of the appointment of Judges and Substituts. 

The proposal of the Egyptian Government is to form an additional Chamber or 
Tribunal, similar to the others, that is, consisting of seven Judges, four foreign and 
three native. 

The four foreign Judges are to be the present four foreign Substituts. They 
desire, therefore, to promote the English Substitut, Mr. Law, as well as the Austrian, 
German, and Italian Substituts to the rank of Judges of the new Chamber. The 
German, Austrian, and Italian Governments have agreed to this (see Mr. Vivian’s 
despatch, No. 40 of 2nd December, and inclosure to Count Munster's letter of 2nd 
December). The Egyptian Government are only waiting for the concurrence of the 
British Government, and the approval of Mr. Law’s promotion. 

The Egyptian Government do not propose for the present to fill up the places of 
the Substituts thus promoted, but Mr. Vivian suggests that ncr Majesty’s Govern¬ 
ment should expressly reserve the right of naming one Substitut when new 
appointments of these officers arc made, under the terms of the French Protocol. 
The matter is, I think, really pressing, and I would suggest that the adhesion of Mr. 
Law’s appointment be given by telegram as follows:—“Her Majesty’s Government 
have no objection to formation of additional Chamber, and to appointment of Mr. 
Law as one of the four foreign Judges. Reserve rights of Her Majesty’s Government 
as to nomination of English Substitut as proposed in your despatch No. 25 of 10th 
November.” 

I have discussed the question minutely with Mr. Cookson, and he concurs in the 
expediency of losing no time in assenting to the appointment of Mr. Law, which is 
urged by Mr. Scott (see Mr. Vivian’s No. 40). 

I send with this Minute various despatches which I have detained for the purpose 
of examining this question, and which, therefore, have not yet been circulated in 
accordance with the directions endorsed. 


No. 73. 

Sir E. Thornton to the Earl of Derby.—(Received December 17.) 

(No. 306.) 

My Lord, Washington , December 4, 1876. 

UPON the receipt of your Lordship’s despatch No. 243 of the 30th of August 
last relative to the dispute which bad arisen between the Khedive of Egypt and his 
new Court of Appeal at Alexandria, in consequence of the Decrees for the unification 
of the Egyptian Debt, 1 addressed a note to Mr. Fish, communicating to him the 
contents of that despatch, and inviting the United States’ Covernmcnt to give instruc¬ 
tions to its Representative in Egypt to concert with his colleagues for the purpose of 
drawing up a joint protest to be addressed to the Government of the Khedive against 
their action in the matter. 

I have now the honour to inclose copy of the answer which I have received from 
Mr. Fish, in which he states that, having read the decision of the Court of Appeal of 
Alexandria in the case of Cesar Carpi, be does not see how the conclusion at which the 
Court arrived cau reasonably be questioned. 

Mr. Fish adds that, in accordance with this view, the Agent and Consul-General 
of the United States at Cairo lias been instructed to concert with his colleagues and 
authorized to unite with them in a proper protest, to be addressed to the Government 
[97] ^ A 
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of the Khedive against a resistance to the decision or denial of the jurisdiction of the 
Courts in cases of the nature of that of which the decision was made on the 3rd of 
May at the suit of Cesar Carpi. 

Mr. Fish verbally begged me to convey to your Lordship his regret that an 
answer should not have been given sooner to my note of the 15th of September last. 
He said that during his absence in the country, his Department had taken no action 
upon it, hut had kept it until his return, and that, by an oversight, it had not been 
brought to his notice till within the last few days. The delay, he said, arose from no 
hesitation as to the nature of the instructions which should he given to the United 
States’ Agent and Consul-General at Cairo. 

I have, &c. 

(Signed) EDWD. THORNTON. 


Inclosure in No. 73. 

Mr. Fish to Sir E. Thornton. 


Sir, Department of State, Washington, November 28, 1876. 

REVERTING to your note of the 15th of September last, in regard to the 
position assumed by the Khedive of Egypt with reference to the decision of the Court 
of Appeals of Alexandria in the case of Cesar Carpi, I have the honour to inform you 
that I have read the decision, and do not see how the conclusion to which the Court 
arrived can reasonably be questioned. 

In accordance with this view, the Agent and Consul-General of the United States 
at Cairo has been instructed to concert with his colleagues, and authorized to unite 
with them in a proper protest, to be addressed to the Government of the Khedive 
against a resistance to the decision, or denial of the jurisdiction of the Courts in cases 
of the nature of that of tvliich the decision was made on the 3rd of May at the suit 
of Cesar Carpi. 

I have, &c. 

(Signed) HAMILTON FISH. 


No. 74. 

The Earl of Derby to Mr. Vivian. 

(Telegraphic.) Foreign Office, December 18, 1876, 6’45 p.m. 

HER Majesty’s Government have no objection to formation of additional 
Chamber, and to appointment of Mr. Law as one of the four foreign Judges. 

Reserve rights of Her Majesty’s Government as to nomination of English 
Substitute, as proposed in your despatch No. 25 of the 10th November last. 


No. 75. 

The Earl of Derby to Mr. Vivian. 

(No. 192.) 

Sir, Foreign Office, December 18, 1876. 

WITH reference to your despatches No. 25 of the 10th ultimo and No. 40 of the 
2nd instant, respecting the proposed addition to the number of Judges in the new Mixed 
Courts in Egypt, I have to inform you that Her Majesty’s Government have no 
objection to the formation of an additional Chamber, and to the appointment of 
Mr. Law as one of the four foreign Judges of the new Chamber. 

With regard, however, to the nomination of an English Substitut, Her 
Majesty’s Government reserve the rights secured to them by their agreement with the 
Egyptian Government of July 31,1875. 

I am, &c. 

(Signed) DERBY. 
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No. 76. 

Mr. Reilly to the Earl of Derby.—(Received December 30.) 

My Lord, 21, Delahay Street, December 30,1876. 

I RECEIVED Lord Tenterden’s letter of the 23rd instant, transmitting to me, by 
your Lordship’s direction, copies of despatches from Mr. Vivian respecting the financial 
arrangements lately concluded by the Khedive with Mr. Goschen and M. Joubert, 
and the difficulties (relative thereto) arising out of the decisions of the Mixed Courts in 
Egypt. 

I submit to your Lordship that these despatches show the importance of an early 
settlement of the pending conflict between the Mixed Courts and the Khedive ; but, 
with respect to the mode of settlement, I have no observations to add to those con¬ 
tained in my printed Memorandum of 8th December, 1876. 

I have, &c. 

(Signed) F. S. REILLY. 


No. 77. 

Mr. Vivian to the Earl of Derby.—(Received January 1, 1877.) 

(No. 55. Political.) 

My Lord, Cairo, December 23, 1876. 

WITH reference to your Lordship’s telegram of the 18th instant, I have the honour 
to inclose a copy of a note that I have addressed to Chdrif Pasha, informing him that 
Her Majesty’s Government accede to his proposal to promote Mr. Law, among others 
of the European Substituts on the Parquet, to be one of the Judges of First 
Instance. 

Your Lordship will perceive that I have fully reserved the right of Her Majesty’s 
Government to nominate a Substitut to the Parquet in Mr. Luav’s place whenever 
they may think proper or necessary to do so, and that I have made this a condition of 
the assent of Her Majesty’s Government to his Excellency’s proposal. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 77. 

Mr. Vivian to Che'rif Pasha. 

M. le Ministre, British Agency, Cairo, December 19, 1876. 

WITH reference to your letters of the 3rd of August and 5th of November last, 
proposing to strengthen the staff of the now Tribunals of the “ Retorme Judiciaire ’ by 
promoting to the judicial bench the European Substituts now employed on the 
Parquet, I am authorized to inform your Excellency that Her Majesty’s Govern¬ 
ment accede to your proposal, and consent to the appointment of Mr. Law as one of 
the new European Judges of First Instance. 

But I am instructed at the same time to acquaint your Excellency that if Her 
Majesty’s Government do not noAV claim to exercise their indisputable right under the 
agreement between Great Britain and Egypt of the 31st ot July, 1875, to nominate at 
once a Substitut in the place of Mr. Law as a member of the Parquet, they 
reserve to themselves the full right to do so Avhenever they may consider it proper or 
necessary to exercise it; and it is on this understanding that they agree to your 
Excellency’s proposals. ^ 

(Signed) ’ C. VIVIAN. 
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No. 78. 


No. 202 of 25th 
May, 1876. 


No. 245 of 3rd 
September, 1876. 


The Earl of Derby to Consul-General Vivian. 

(No. 2. Confidential.) 

Sir, Foreign Office, January 11, 1877. 

IN the month of May last Major-General Stanton transmitted to me a copy of a 
circular despatch from the Egyptian Government calling the attention of the several 
foreign Agencies and Consulates-General in that country to the decision which had 
been given by the Court of Appeal at Alexandria in the case brought against the 
Daira of the Khedive for the non-payment of a bond which had fallen due in the 
month previous, and in September last Mr. Cookson transmitted to me a Memorandum 
on the subject, which he had received from his Excellency Cherif Pasha, with a request 
that he would submit it to the serious consideration of Her Majesty’s Government, as 
being an exact expression of the principles on which the Egyptian Government base 
their opinion on the points at issue. 

The question which has unfortunately given rise to a conflict between the Khedive 
and the Mixed Tribunals, and which is very fully discussed in that Memorandum, turns 
on the construction of Articles 10 and 11 of the R^glement Judiciaire. Those Articles 
are as follows :— 

“Art. 10. Le Gouvernement, les administrations, les Dai'ras de Son Altesse le 
Khedive et des membres de sa famille, seront justiciables de ces Tribunaux dans les 
proces avec les sujets etrangers. 

“Art. 11. Ces Tribunaux, sans pouvoir statuer sur la propriete du domaine public, 
ni interpreter ou arreter l’execution d’une mesure administrative, pourront juger dans les 
cas prevus par le Code Civil, les atteintes porte'es a un droit acquis d’un etranger par 
un acte d’administration.” 

Article 11 is framed in such vague and ambiguous terms that it has occasioned a 
divergence of opinion as to its precise meaning and effect, not only among the foreign 
Powers consulted by Her Majesty, but also among the Law Advisers of the Crown, 

In this state of the question Her Majesty’s Government have endeavoured to 
discover, from an examination of the Minutes of Proceedings of the International Com¬ 
mission, and of other documents relating to the history of the establishment of the 
Mixed Courts, the real intention of the parties with reference to the subject-matter of 
Article 11. 

It appears from those Minutes that a discussion arose on Article XIII (subsequently 
numbered XVIII) of the scheme laid before the Commission by his Excellency Nubar 
Pasha, the then Egyptian Minister for Foreign Affairs, and which Article was in the 
following terms :— 

“XIII. Ils [les Tribunaux] connaitront de toutes les contestations commerciales 
entre indigenes, et de toutes les contestations eiviles, que les parties exclusivement 
indigenes consentiront a leur soumettre. 

“Ils statueront egalement sur tous les proces regardant le Gouvernement, les 
Administrations et les Da'iras du Vice-Roi et des Princes, meme quand la partie adverse 
sera un indigene. 

“Ils ne pourront, toutefois, statuer sur la propriete d’immeubles appartenant h 
l’Etat et servant a l’utilite generale, ni arr&ter l’execution d’une mesure administrative. 

“Ils devront seulcment, dans ces dorniers cas, juger les usurpations et les atteintes 
portees a la propriete privee et a la liberte personnelle, ou accorder les indemnites 
legitimement dues, par suite de l’execution d’un acte d’administration, contraire a, un 
droit acquis ou a un contrat consenti par le Gouvernement ou 1’Administration 
publique.” 

The discussion on this article is recorded in the Minutes thus:— 

“A/. Pietri croit que l’Article XVIII ne fait que consacrer des principes de droit 
commun, et qu’il vaut mieux retrancher les deux derniers alineas, cn laissant au Code 
Civil le soin de fairc (’application de ces principes. 

“ M. Giaccone dit que la proposition du Gouvernement Egyptien constitue une 
garantie considerable, et qu’a ce title ii serait bon de mainienir les deux derniers 
alineas de l’Article, sauf les mots qu’il a propose de retrancher ;* ces propositions mon- 
trent en effet la meilleure volonte, de la part du Gouvernement Egyptien, d’arriver h, 
une amelioration decisive en matiere d’administration. 

“ Hon Excellence Nubar Pacha dit qu’il consent a retrancher les deux derniers alineas 
de l’Article XVIII, mais qu’il est bien entendu que ces ofl'res de garantics subsistent.” 

* In the third paragraph the words, “ statuer . . . ni.” 




Nothing further is recorded in the Minutes, and it is to be assumed that Nubar 
Pasha was allowed to take the course stated by him, with a view to the adoption, in 
principle, of M. Pietri’s proposal, namely, that the particulars of the subjects comprised 
in the last two paragraphs of the Article should be left to be provided for by the Civil 
Code for Egypt, then in preparation. 

That this was the intention of the parties moreover appears from the following 
passage in the report of the International Commission: “ Celui-ci [the Egyptian 
Government] en acceptant que les actes de l’Administration pouvaient donner lieu h 
des indemnites dans certains cas, avait pose comme reserve que le Tribunal ne pourrait 
statuer sur la propridtd du domaine public, ni suspendre l’exdcution d’une mesure 
administrative. 

“La Commission, tout en reconnaissant le bien fonde de ces reserves, a pense 
qu’elles avaient besoin d’etre precisees, et qu’il convenait de decider que la legislation 
civile determinerait les regies speciales en cette matiere.” 

The British Commissioners also, in their general report to Her Majesty’s Govern- General Stanton 
ment, thus express themselves on the same part of the subject:— and Sir P. Francis 

“ In considering the guarantees for the administration of justice proposed by the t0 Ij0rd Clarendon 
Egyptian Government your Lordship will perceive that the Commission has not come 
to a decision on many points, which, nevertheless, are highly important. These have 
been left for the present, as more proper to be dealt with when the time shall come 
for the preparation of the Codes and Rules of Procedure. The Commissioners, in fact, 
were desirous at first of entertaining many of these matters, so as to incorporate them 
in their report; but it was found almost impossible to carry out this plan, as in so doing 
we should, in fact, have been attempting to compile a Code and frame Rules of Pro¬ 
cedure in the Commission, for which its constitution is evidently unfavourable.” 

These observations supplement those cited above from the Report of the Inter¬ 
national Commission. They give the reasons for the refusal of the Commission to 
entertain the questions raised by the last paragraph of Article XVIII of Nubar Pasha’s 
scheme,—reasons which could not be stated in the Report of the Commission,—and 
thus make clear what is left somewhat obscure in the Minutes, as to the intention and 
effect of the withdrawal of the last paragraph of Article XVIII. 

The intention, however, of the Commission was not carried out; for it will be 
found, upon an examination of the Civil Code, that, instead of specifying the class of 
cases comprised in the concluding words of Article 11, the Code simply reproduces 
totidem verbis in Articles 6 and 7 of its Preliminary Provisions, those same Articles 10 
and 11 of the Reglement Judiciaire, which are the subject of the present controversy. 

It appears to Her Majesty’s Government that unless the Civil Code be amended 
by substituting the intended specification of the class of cases above referred to in 
the place of Articles 0 and 7 of the Preliminary Provisions, it may be anticipated that 
conflicts between the Egyptian Government and the Mixed Courts will from time to 
time arise calculated to throw discredit on the present system of Judicial Adminis¬ 
tration, which is the fruit of so much valuable labour, and has already been productive 
of such great benefit. In the present situation of affairs Her Majesty’s Government 
refrain from expressing any opinion as to the proper legal interpretation of Article 11 
of the R&glement Judiciaire; but they will be glad to learn that the Egyptian Govern¬ 
ment concur in the expediency of the course proposed, and should His Highness the 
Khedive be prepared, in concert with the Powers concerned, to consider such an amend¬ 
ment in the Civil Code as they have suggested, Her Majesty’s Government will use 
their best endeavours to promote a speedy and satisfactory solution of the difficulty for 
the future. 

I have to instruct you to deliver a copy of this despatch to Cherif Pasha, and to 
express to his Excellency the regret of ller Majesty’s Government that, owing to 
unavoidable circumstances, so long a delay should have taken place in communicating 
to the Egyptian Government the result of their consideration of this important 

question. 

I am, &c. 

(Signed) DERBY. 
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No. 79. 


The Earl of Derby to Consul-General Vivian. 

(No. 3.) 

Sir, Foreign Office, January 11, 1877. 

IN a separate despatch of this date, I communicated to you the views of Her 
Majesty’s Government on the subject of the conflict which has arisen between His 
Highness the Khedive and the Mixed Tribunals in Egypt with reference to the inter¬ 
pretation of Article 11 of the R&glement Judiciaire, and I instructed you to deliver to 
his Excellency Cherif Pasha a copy of that despatch for the information of the Egyptian 
Government. 

The object of the present despatch is to acquaint you with the steps taken by Her 
Majesty’s Government in their endeavours to arrive at a solution of this important 
question. 

The controversy was originally brought under their consideration in Major-General 
Circular of May 23, Stanton’s despatch No. 202 of the 25th of May last, inclosing a copy of a Circular on the 
1875. ' subject addressed by the Egyptian Government to the Representatives of the foreign 

Powers interested. 

Her Majesty’s Government, after duly considering the arguments put forward in 
this Circular on behalf of the Egyptian Government, were of opinion that, having 
regard to the terms of the Article in question, taken in connection with other provisions 
of the R&glement Judiciaire, they did not justify the action of the Khedive in resisting 
the execution of the judgment pronounced by the Court of Appeal, and that a further 
persistence in the course which His Highness had been advised to adopt could only 
tend to weaken the position of the Judges and to destroy the efficacy of the new system 
of judicial administration. 

Under this impression they proceeded to invite the opinion of the other Powers 
concerned, by proposing that they should unite with them in addressing to the Egyptian 
Government a joint protest against the action of the Khedive. This proposal was embodied 
in a Circular despatch of the 30th of August last to Her Majesty’s Representatives, 
who were instructed to communicate it to the Governments to which they were respectively 
accredited. 


The replies which have been received are to the following effect:— 

Mr. Macdonell, Germany .—The German Government, while highly satisfied with the view taken by 

4 September, 1876. jj er ]\/f a j es j;y’ s Government, did not feel disposed to take the lead in the proposed 

course ; but they are willing and ready to join in any protest which the other Powers 
may deem fit to address to the Khedive or his Government against any attempt to 
weaken the position of the Judges, or to destroy the efficacy of the Law Courts. 

Inclosure, Sir H. Belgium .—The Belgian Government shared the opinion of Her Majesty’s Govern- 

ber rr i876 GSeptein " men ^» an ^ ttie Belgian Agent at Alexandria had been instructed accordingly, and been 

authorized to come to an understanding with his colleagues, with the view of addressing 


Inclosure, 

Mr. Malet, 19 Sep¬ 
tember, 1876. 
Inclosure 2, Sir A. 
Buchanan, 3 Octo¬ 
ber, 1876. 

Inclosure 2, Sir E. 
Harris, 5 October, 
1876. 


Inclosure, Lord 
Lyons, 5 October, 
1876. 


Inclosure, Lord A. 
l.of'tus, 6 October. 
1876. 


to the Government of the Khedive a collective protest. 

Italy .—The Italian Government stated that they were not yet in a position to answer 
categorically, and wished to delay giving their definitive opinion. 

Austria .—The Austrian Government had separately answered the Egyptian Circular 
of May 23, 187fi, and had remonstrated strongly with the Khedive; they added that 
their views were fully in accordance with those of Her Majesty’s Government, as their 
principal object had been to maintain the authority of the Judicature. 

Holland .—The Dutch Government, while declaring themselves ready, if need arises, 
to join in a protest of the kind indicated, made the express reservation that their 
adhesion was to take effect only in case of the majority of the Powers which have 
concurred in the Judiciary Reforms supporting the step. 

Ft'ance .—The French Government shared the opinion of Her Majesty’s Government, 
and considered that there was good ground for supporting by express declaration the 
legitimate authority of the Courts; but it did not appear to them that the moment had 
yet come for addressing to the Khedive a formal and collective protest. They added 
that they had not, in fact, as yet, official knowledge of the matter, except through a 
communication from the Khedive, which had conveyed to them a knowledge of the 
litigation ; and a protest could not be regularly interposed, except in case the answer 
which the French Government were going to make did not receive due weight from 
the Egyptian Government. 

Russia .—The Russian Government answered that they could not support a diplomatic 
proceeding for putting an end to the conflict between the Egyptian Government arid 
the Courts, unless the principal Cabinets of Europe came to an agreement on the subject, 
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and this agreement appeared to be of a nature to bring about a satisfactory practical 
result. 

Sweden and Norway .—The Swedish Government stated that the competent authorities inclosure 2, Mr. 
in Sweden and Norway having been consulted, and having concurred in advising against Gould, 12 October, 
the proposed step, the Swedish Government, to their regret, find it impossible for them 187G - 
to adhere to the proposal made by Her Majesty’s Government. 

Portugal .—The Portuguese Government stated that their Consul-General at Alexan- Duke of Saldanha, 
dria has been instructed to inform the Egyptian Government that the Portuguese 27 0ctober * 187G - 
Government had resolved to adhere to the new judicial system, but that he was not 
to sign the definitive declaration of adhesion until the Egyptian Government gave to 
the present question a solution in harmony with the principles of reason and right, 
with the design which directed the reform, and with the true interests of Egypt. 

United States .—The Government of the United States having read the decision of Sir E. Thornton, 
the Court of Appeal, did not see how the conclusion at which the Court arrived could 4 December, 1876. 
reasonably be questioned, and, in accordance with this view, the Agent and Consul- 
General of the United States at Cairo had been instructed to concert with his colleagues, 
and was authorized to unite with them in a proper protest to be addressed to the 
Government of the Khedive against a resistance to the decision, or denial of the juris¬ 
diction of the Courts in cases of the nature of that of which the decision was made on 
the 3rd of May at the suit of Cesar Carpi. 

Her Majesty’s Government having failed to obtain the unanimous concurrence of 
the Powers in the plan of a joint protest, the only course which remained open to them 
was that which had been already adopted by some other Governments, namely, to answer 
separately the Circular of the Egyptian Government. 

In the meanwhile, Mr. Cookson, Her Majesty’s Acting-Consul at Alexandria, in his 
despatch No. 245 of the 3rd of September last, had transmitted to me an important 
Memorandum which he had received from his Excellency Cherif Pasha, with a request 
that he would submit it to the serious consideration of Her Majesty’s Government 
as being an exact expression of the principles on which the Egyptian Government based 
their opinion on the points at issue. 

This document, which contains an elaborate exposition of the question, received the 
attentive consideration of Her Majesty’s Government, but it failed to reconcile the con¬ 
flicting opinions of the Law Advisers of the Crown, to whom the matter had previously 
been submitted. 

Under these circumstances. Her Majesty’s Government proceeded to examine the 
Minutes of the deliberations of the International Commission, and other documents 
relating to the history ol the establishment of the Mixed Courts, in order to ascertain 
whether the discussions which took place on the form of Article 11 of the Rfeglement 
Judiciaire would throw any light on the real intention of the parties, and the result of 
this inquiry led to the suggestion contained in my separate despatch of this date, which 
you have been instructed to communicate to the Egyptian Government, namely, that 
His Highness the Khedive should, in concert with the Powers, consider such an amend¬ 
ment of the Civil Code as may remove the difficulty which has arisen from the ambiguous 
terms of Article 11 of the R&glement Judiciaire. 

Her Majesty’s Government are not without hope that such an amendment might be 
agreed to as would lead to an amicable and satisfactory solution of the difficulty, at least 
as regards the future, and would dispose of a controversy which is likely to imperil the 
success of the great work of Judiciary Reform in Egypt, the result of such valuable labours, 
and the object of such solicitude to all the Powers concerned. 

I am, &c. 

DERBY. 


No. 80. 

Mr. Vivian to the Earl of Derby.—(Received January 13.) 

(No. 5. Political.) 

My Lord, Cairo, January 6, 1877. 

THE United States Consul-General tells mo that ho has been authorized by his 
Government to join in any collective representation that may have to be made to the 
Khedive in tho sense of your Lordship’s Circular of the 30th of August last in support 
of the rights of the Mixed Courts in the questions at issue between them and the 
Egyptian Government. 












I have informed my colleague that I have not yet received any further instruc¬ 
tions in the matter, but that I would communicate with him whenever I received 
them. 

Meanwhile no arrangement has yet been come to between the Government and 
the Courts, and the judgments already given in the affairs of the “ Daira” remain in 
suspense. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 81. 

Mr. Vivian to the Earl of Derby.—(Received January .) 

(No. 11. Political.) 

My Lord, ^ Cairo, January 13, 1877. 

CHERIF PASHA has communicated to me, and at the same time recommends to 
the favourable consideration of Her Majesty’s Government, in the note of which I inclose 
a copy, certain important proposals that have been made to the Egyptian Government by 
Mr. Lapenna, the Vice-President of the Mixed Court of Appeal, having for their object 
the cession to the new Tiibunals of the right of jurisdiction in all cases of bankruptcy 
without regard to the nationality concerned, such jurisdiction having up to now been 
shared between the Consular and the Mixed Courts, according to the nationality of the 
bankrupt and his creditors. 

Pending the decision of the Powers upon this proposal, Mr. Lapenna suggests that 
the Consular Courts, before undertaking to adjudicate in any cases of bankruptcy, should 
receive instructions to make a preliminary examination of the bankrupt’s books and 
accounts, and declare their incompetence in all cases affecting the interests of a creditor of 
a different nationality. 

The object of this sweeping change is to avoid the conflict of jurisdiction which has 
naturally arisen where a Consular Court has heard a case in bankruptcy at the instance 
either of the bankrupt or of his creditors, all being of the same nationality, but subse¬ 
quently, in the course of the proceedings, it has been discovered that the interests of a 
creditor of a different nationality were affected, which has given rise to a claim of jurisdic¬ 
tion by the Mixed Tribunals, under Article 9 of the “ Rbglement d’Organisation Judi- 
ciaire; ”* and it appears that, by reason of the intricate commercial relations between 
foreigners of all nations trading in Egypt, a case of bankruptcy seldom occurs which does 
not ultimately affect the interests of a creditor of a different nationality to that of the 
bankrupt and his creditors. 

The existing system is not, therefore, without great disadvantages, nor unlikely to give 
rise to serious complications (lor collisions between the Consular and Mixed Courts are 
much to be deplored) ; but, on the other hand, the proposed reform involves so radical a 
change, apparently in contradiction with Article 12 of the Egyptian Code, which stipulates 
that, pendant la periode de cinq ans aucun changement nc devra avoir lieu dans le 
systbme adopte,” and it would also so seriously modify the English law and regulations 
affecting bankrupts to their great disadvantage, and that too in cases where every interest 
concerned might be English, that it certainly ought not to be sanctioned without receiving 
the most attentive consideration. 

I am not competent to enter into all the legal bearings of the question, but upon this 
point I beg to inclose copy of a report from the Acting Judge of Her Majesty’s Consular 
Court at Alexandria, and your Lordship might also think well to take the opinion of 
Mr. Cookson, who is now in England, upon so important a matter. 

As l know that there is a difference of opinion among my colleagues upon the 
subject, I would also venture to suggest the expediency of consulting with the other 
Powers parties to the International Agreement by which the Mixed Courts were estab¬ 
lished, in order that the final decision upon so important a question may, if possible, be 
unanimous. 

I have, &c. 

(Signed) C. VIVIAN. 


* Article 9 " Ruglement Judiciaire ” says:—“ Les Tribunaux Mixtes connaitront seuh toutes les contesta¬ 
tions en matiere civile et commerciale entre indigenes et etrangers de nationality difKreute cu dehors du statu 4 
personnel.” 
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Inclosure 1 in No. 81. 

Che'rif Pasha to Mr. Vivian. 

(Circulaire.) 

M. TAgent et Consul-General, Caire, le 23 Decembre, 1876. 

PENDANT la periode judiciaire qui vient, de s’ecouler, des conflits de competence, en 
mature de faillite, sont survenus entre des Tribunaux Consulaires et les Tribunaux de la 
Reforme. 

Ces conflits peuvent se renouveler et donner lieu k des complications sdrieuses parce 
qu’en regie generale, les faillites en Eygpte engagent des interets multiples et des personnes 
de differentes nationality. 

Adopter un mode de proeeder qui previenne ces complications et simplifie Taction de la 
justice; ce serait evidemment repondre aux besoins de tous ceux qui se trouvent dans le 
cas de rdcourir a cette action. 

La nouvelle Magistrature, appelee a examiner la situation, Ta envisagde sous tous les 
points de vue et a bmis ses appreciations, longuement elaborees et motivees, dans un 
rapport que m’a dernibrement adresse M. Lapenna, Vice-President de la Cour d’Appel. 

J’ai Thonneur de placer ce rapport sous vos yeux, M. l’Agent et Consul-General, en 
le recommandant k toute votre attention. 

Les considerations de fait et de droit qu’il contient, emanent de Magistrats, dont 
Texpdrience et l’autorite, en pareille matibre, ne semblent point contestables. 

Les conclusions, qui s’y trouvent posees, ne sont que la consequence directe de ces 
considerations, qui, toutes, concourent a demontrer les graves inconvbnients de l’dtat de 
choses actuelle, et la necessite d’y remedier, par l’adoption d’un systbme propre k unifier 
Taction de la justice, aujourd’hui trop divisible, et a ecarter ainsi les conflits que peut 
entrainer cette division. 

Je crois done ne pouvoir mieux faire, M. TAgent et Consul-General, que de vous 
transmettre tel qu’il m’a 6te transmis ce rapport, qui parait dtre l’expose le plus exact, le 
plus impartial, de la situation, et des meilleurs moyeus de la rbgulariser. 

En s’associant de la maniere de voir de la nouvelle Magistrature, qui n’a d’autre but 
que Tintbret de la justice commune, e’est-a-dire Tintdrbt de tous, le Gouvernement du 
Khedive espere, M. TAgent et Consul-General, que le Gouvernement de Sa Majesty 
Britannique, en presence des considerations majeures, qui ont determines cette rnanibre de 
voir, voudra bien s’y associer lui-meme, el accorder sa haute sanction a 1’applieation des 
moyens proposes, qui ne saurait btre qu’une nouvelle garantie, pour le succbs de la rdforme 
a laquelle if a toujours prbtd un appui si efficace et si bienveillant. 

Veuillez, &c. 

Le Ministre des Affaires Etrangeres et pp. de la Justice, 

(Signe) CHERIF. 


Inclosure 2 in No. 81. 

M. Lapenna to Che'rif Pasha. 

M. le Ministre, 

J’AI eu plusieurs fois Thonneur d’entretenir Thonorable pred6cesseur de votre 
Excellence, notamment par ma lettre, en date du 20 Mai dernier, No. 342, de la necessity 
d’etablir des principes pouvant servir de bases k l’avenir, pour eviter des conflits de 
competence analogues k celui qui s’est produit entre le Tribunal Consulaire de Grbce k 
Ismailia et le Tribunal Mixte de cette ville, dans faffairc de la faillite Panajotti Chrisanti; 
k la suite de ce conflit et des lettres de son Excellence Riaz Pacha, en date du 27 Avril 
et du 27 Mai derniers, j’ai, avant les vacanccs, invite, au nom de la Cour, les Tribunaux de 
Premibre Instance k emettre leur avis sur les questions suivantes :— 

1. Une declaration de faillite ayant 6te, prononebe, soit k la demande du debiteur lui- 
mbme, soit a la requbtc d’un ou de plusieurs creanciers appartenant k la mbme nationality 
que le de'biteur, par le Tribunal Consulaire dont ils dependent, et un ou plusieurs 
creanciers, de nationalite differente de celle du debiteur ayant ensuite demande au Tribunal 
Mixte la mise en faillite de ce dernier; le Tribunal Mixte est-il competent pour la 
prononcer et en poursuivre succesivement les operations ? 

2. Le Tribunal Mixte doit-il, au contraire, s’incliner devant la priority de competence 
du Tribunal Consulaire, et lui abandonner exclusivement la connaissance de l’affaire? 

3. Ou bien encore, la competence doit-elle btre rdpartie entre les deux juridictions ? 
Dans cette hypothbse, quelles seraient les formes, les limites, les regies, d’aprbs lesquelles 
devrait avoir lieu la repartition ? 
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Ces questions ont dtd soumis a la deliberation des Tribunaux en assemblde gdndrale. 

Les Tribunaux sont d’accord pour la solution de la troisidme question. Jls ddclarent 
unanimement inadmissible une repartition de juridiction sur la mdme faillite entre le 
Tribunal Consulaire et le Tribunal Mixte. 

Le Tribunal d’Isma'ilia fait observer & ce sujet qu’il est de l’essence de la faillite de 
confondre tous les intdrdts individuels dans une masse commune et unique dont le caractdre 
propre est fatalement ddtermind par la nature mdme des elements dont elle se compose. 
Si ces dlements sont mixtes, en partie, toute la faillite est necessaircment mixte; il n’est 
pas admissible qu’une masse non susceptible d’etre divisde ait k la fois un double 
caractdre; elle est mixte toute entidre, ou elle ne Test pas du tout; or, si elle est mixte, 
il ne saurait y avoir doute sur la competence exclusive du Tribunal Mixte. Le mdme 
Tribunal fait observer que la repartition de la competence porterait aussi atteinte & un 
autre principe fondamental, en mature de faillite, la parfaite dgalitd entre tous les 
crdanciers ; par exemple, des contestations d’une nature identique recevraient des solutions 
differentes suivant la diversite de jurisprudence des Tribunaux, appelds k statuer sur ces 
contestations. 

Les crdanciers etrangers devant porter leur action devant le Tribunal Mixte, 
dviteraient ainsi le controle du Juge-Commissaire et celui des autres crdanciers dans la 
verification des crdances, &c. 

Le Tribunal du Caire voit, dans une telle competence partagde, le chaos; celui 
d'Alexandrie y voit un veritable foyer de conflits. 

Mais, si les Tribunaux sont d’accord, pour exclure en tout cas, une competence 
partagde entre les Tribunaux Consulaires et les Tribunaux Mixtes dans une meme faillite, 
leur avis n’est pas uniforme sur les deux premidres questions. 

Le Tribunal d’Alexandrie opine que lorsqu’une faillite a dtd ddclarde par un Tribunal 
Consulaire, soit a la demande du ddbiteur, soit sur la requdte d’un ou de plusieurs 
crdanciers appartenant a la mdme nationalitd que le failli, le Tribunal Mixte doit se 
ddclarer incompetent, pour prononcer de nouveau 1’dtat de faillite, quand un crdancier 
appartenant & une nationalitd differente de celle du failli le demande. Cet avis est base 
sur la consideration qu’un ddbiteur ne peut etre ddclare deux fois en dtat de faillite, k 
raison des mdmes faits, par deux Tribunaux et deux sentences differentes. 

Ce Tribunal exprime ndanmoins le desir que ics Consulats, avant de statuer sur la 
demande d’une mise en faillite, examinent la liste des crdanciers, et se ddclarent incom¬ 
petents si, par mi ceux-ci, il sen trouve qui appartiennent k une nationalitd diffdrente de 
celle du debiteur. 

Le Tribunal d’Isma'ilia estime, au contraire, que la premidre question doit dtre resolue 
affirmativement, et la deuxidme, par consequent ndgativement; il se fonde sur le texte de 
1’Article 9 du titre 1 du Rdglement d’Organisation Judiciaire, qui dispose que “les 
Tribunaux Mixtes connaitront seuls de toutes les contestations en matidre civile et com- 


merciale entre indigdnes et etrangers de nationalitd diffdrente, en dehors du Statut 
Personnel,” cette rdgle de competence est, dit-il, d’ordre public, et, cotnme telle, elle doit 
dtre appliqude dans la vigueur de son texte, qui est absolu et exclusif de toute autre 
juridiction. 

Les crdanciers, d’une nationalitd dtrangdre a celle du failli, ont done le droit incon¬ 
testable de faire valoir leurs intdrdts et d’en poursuivre la liquidation devant le Tribunal 
Mixte du siege de la faillite. Leur enlever ce droit, serait violer gratuitement une des 
dispositions organiques ou fondamentales dc la nouvelle juridiction. 

Le Tribunal d’Ismailia fait remarquer, en outre, que le fait de la priorite du jugement 
ddclaratif de la faillite ne saurait avoir pour effet juridique d’attribuer au Tribunal Oon- 
sulaire la connaissance des contestations que 1’Article 9 prdcite a eu prdcisement pour objet 
de soustraire k sa compdtence, et qu’il n’est pas d’avantage admissible que cette seule 
circonstance de la prioritd puisse etre de nature it distraire de leurs juges naturels les 
creanciers d’une autre nationalite que celle du failli. Scion lui, pour que la prevention ou 
priorite d’action puisse profiter & une juridiction, il faut de toute neccssite, qu’il s’agisse 
d’une concurrence entre deux juges dgalement competcnts, pour connaitre d’une mdme 
contestation, et lorsque cette condition essentielle ne se rencontre pas, le Juge Consulaire 
dtant vadicalement incompetent pour connaitre des contestations mixtes, la priorite de son 
jugement ne saurait prevaloir. 

Les membres du Tribunal du Caire ne sont pas tous du mdme avis & ce sujet. 

La majority des juges (quatre eontre trois) se prononee pour la solution affirmative 
de la premiere question; elle ne meconnait pas (’importance des difficultes de droit et de 
fait que souleve cette solution ; mais elle pense que ces difficultes ne sauraient suffire pour 
dessaisir le Tribunal Mixte d’une competence qui est fondee sur les tonnes du Rdglement 
d’Organisation Judiciaire. 
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La minority, par eontre, croit avec le Tribunal d’Alexandrie, “ qu’il est impossible 
d’admettre qu’un second Tribunal s’oecupe d’une faillite, deja pendante devant une autre 
autorite judiciaire en Egypte.” 

Les Tribunaux d’Alexandrie et du Caire manifestent, d’ailleurs, it l’unanimite le ddsir 
de voir le Gouvernement Egyptien s’adresser aux Puissances, afin d’etendre, en ce qui 
concerne les faillites, la competence attribute aux Tribunaux Mixtes par l’Article 9 du 
titre 1" du Rdglement d’Organisation Judiciaire, et de faire decider que toute faillite devra 
dtre declarde par les Tribunaux Mixtes k l’exclusion des Tribunaux Consulaires et 
locaux. 

Les Tribunaux d’Alexandrie et du Caire font observer que cette attribution de 
compdtence ne porterait aucune atteinte au principe, qui etablit que les Consuls sont seuls 
compdtents pour vider les proces existant entre etrangers appartenant k la mdme 
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debiteur; or, si ce creancier avail pris Vmitiative des poursuites, la declaration de la tailhte 
eut dtd de compdtence du Tribunal Mixte; ce systdme radical, le seul qui puisse mettre fin 
k tout conflit, rentrerait dans 1 ’esprit qui a preside a la rdforme. 

Le Tribunal du Caire fait observer, dans cet ordre d’iddes, que les Tribunaux Consulaires 
et les Tribunaux Mixtes, en se conformant k l'esprit des rdgles de compdtence, etablies par 
le Rdglement d’Organisation Judiciaire, rendraient les conflits tres-rares, et d’une solution 
aussi simple que facile. 

Il ne faut pas confondre, ajoute ce Tribunal, le proces de faillite avec les autres 
contestations, en matidre civile et commeveiale; ces contestations n’ont pour objet 
qu’une affaire contentieuse certaine et individuelle ; tandis que la faillite embrasse tous les 
biens du failli, actifs et passifs, connus et inconnus ; la faillite a trait it tous les droits et 
k toutes les obligations, resultant des rapports que le failli a entretenus avec de nombreuses 
personnes, pendant peut-etre une longue periode; et ce, tant au point de vue civil que 
commercial. La declaration de la faillite n’est, pour ainsi dire, que le prologue d’un 
drame encore inconnu, tres long et trds compliqud: tandis que le proces ordinaire entre 
deux paities n’a qu’une existence passagdre, circonscrite, par son objet et par les personnes 
y interessees, lesquelles sont toujours connues d’avance. La faillite est l’exdcution gendrale 
des biens du failli; elle entraine, de droit, la convocation cfe tous ses crdanciers, l’alidnation, 
la liquidation de tous ses biens, et le paiement de tous ses dettes. Puisqu’il en est ainsi, 
il parait inadmissible juridiquement que le Tribunal Consulaire, saisi d’une demande en 
declaration de faillite, se ddclare compdtent par le seul motif apparent que le failli, d’une 
part, et le demandeur de l’autre, sont de la meme nationalitd. Le Tribunal, saisi de la 
demande dc mise en faillite, devrait d’aprds l’esprit de la loi examiner pvealablement le 
bilan et les livres de commerce du failli, et ne statuer qu’apres cet examen sur sa propre 
compdtence; il ne pourr^it alors se mdprendre sur la nature de l’affaire qui lui aurait etd 
soumise. En effet, aussitot que le Tribunal Consulaire aurait constate l’existence de 
crdanciers de nationalitd differente de celle du ddbiteur, il ne pourrait pas ne pas ddcliner 
sa competence, et, reciproquement, aussitot que le Tribunal Mixte aurait constatd que tous 
les crdanciers appartiennent it la mdme nationalitd que celle du ddbiteur, il ne pourrait ne 
pas reconnaitre son incompetence. 

La Cour d’Appel rdunic en assemblde gdndrale, a examine, k son tour, les questions 

sus-6noncdes, avec la plus sdrieusc attention. 

Elle est dgalement convaincue que si les Tribunaux se conformaient a l’esprit de la 
rdgle de compdtence etablie par 1’Article 9 et 2 du Titre 1 du Rdglement d’Organisation 
Judiciaire, pour les proeds mixtes, les conflits entre les Tribunaux Consulaires et les Tribunaux 
de la Reforme, en matidre de faillite, seraient presqu’impossible. 

Pour qui connait l’Egypte et la nature de sou commerce, le nombre d’dtrangers qui 
viennent y chercher travail et fortune, et la ndcessitd dans laquelle ils se tvouvent de se 
mettre en rapport avec les indigdnes et avec les Europdens de nationalitd diffdrente, le 
cas de la faillite d’un ndgociant Europden, dans laquelle ni l’intdrdt de l’indigdne ni celui 
de l’dtranger d’une autre nationalite que la sienne, ne serait en jeu, doit sembler un cas tout 
k fait exceptionnel. D’autre part, il parait hors de doute que d’aprds l’Article 9 du 
Rdglement d’Organisation Judiciaire precite, la nature mixte d’une faillite entraine la 
compdtence des Tribunaux Mixtes, et, des lors, il semble evident que la compdtence des 
Tribunaux Consulaires, en matidre de faillite, ne peut etre que trds rare, et que toute 
occasion a conflit serait evitee, si les Tribunaux Consulaires, a\ant de se prononcer, avaient 
soin d’examiner le bilan du failli, ainsi que ses livres de commerce, et prenaient, au besoin, 
d’autres renseignements encore, pour s’eclairer sur la nationalitd des crdanciers. 

Mais ce qui n’est pas probable pouvant arriver, il n’est pas impossible qu’en fait tous 
les crdanciers du failli, Europdens, appartiennent k la mdme nationalite que lui, ou que le 
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bilan ou les livres de commerce ne prdsentent pas le tableau complet des dettes, et que ni 
des livres, ni d’autres papiers n’apparaisse, quoiqu’elle existe en rdalite, la cr6ance d’un. 
indigene, ou celle d’un Europeen d’une autre nationality que le failli. 

Dans le premier cas (cas presque sans exemple en Egypte), la competence du Tribunal 
Consulaire est manifeste, et tout condit foudd parait impossible. 

Dans le second cas, au contraire, il se peut que le Tribunal Consulaire, aprds l’examen 
du bilan et des livres de commerce du failli, se considere comme competent pour la decla¬ 
ration de faillite, et que des creanciers d’une autre nationality que celle du failli, d’abord 
inconnus, s’adressent ensuite au Tribunal Mixte. C’est le cas exceptionnel, oil le conflit est 
possible, et ou la solution des questions posees est indispensable. 

La Cour n’hdsite pas & s’associer, sur ce point, h 1’avis drnis par le Tribunal du Caire 
et d'Ismailia; k savoir que, dans ce cas, le Tribunal Consulaire est tenu de reconnaltre 
son incompdtence et de ceder la faillite mixte au Tribunal Mixte, seul competent pour 
connaitre des proces mixtes. 

La rdgle, dtablie par PArticle 9 du Titre I du Rdglement d’Organisation Judiciaire, 
est formelle, et n’admet pas d’exception; de plus, elle est d’ordre public; car elle est 
consacree par un Traite international. 

Le Tribunal Consulaire n’aurait pu admettre sa competence, dans le cas dont il s’agit, 
et ne l’aurait incontestablement pas admise, si l’existence des creanciers d’une autre 
nationality que celle du failli lui avait ete connue; le Tribuual Consulaire n’a pu, par 
hypothdse, se considerer comme competent que sur une presomption erronde, sur des 
indications inexactes, donnees par le ddbiteur, ou sur la base de livres tenus irrdgulidre- 
ment. 

Des que ce tribunal reconnait son erreui’, il est de son devoir de declarer son incom- 
pdtence; en effet, l’erreur et la fraude ne peut servir de fondement juridique k la compe¬ 
tence d’un tribunal; l’incompetence absolue k raison de la matidre, doit, en tout etat de 
cause, dtre reconnue meme d’oflice ; en d’autres termes, la priorite du jugement declaratif 
de faillite ne saurait attribuer au tribunal qui est absolument incompdtent pour connaitre 
des affaires mixtes, le droit de dessaisir le Tribunal Mixte compdtent. 

La Cour considdre egalement comme non fondee 1’opinion suivant laquelle le Tribunal 
Consulaire, le premier saisi, et qui, par hypothdse, a prononcd la mise en faillite, resterait 
competent pour la liquidatiorftde la masse ct pour la connaissance des contestations entre 
les creanciers de la meme nationality que le failli, d’une part, et le syndic de la faillite, 
Domme par le Tribunal Consulaire, d’autre part, sauf au syndic, en cas de contestation 
avec les crdanciers d’une autre nationality que celle du failli, k les assigner par devant le 
Tribunal Mixte. 

Il suffit de faire ressortir la nature de tout procds de faillite, laquelle embrasse 
l’exdcution gdnerale de tous les biens du failli, pour demontrer que le partage de Taction 
judiciaire dans cette exdcution est inadmissible, sans donner lieu k des conflits permanents 
de compdtence, ainsi qu’il des complications trds-graves et sans blesser, en tout cas, le 
principe etabli par 1’Article 9 du Titre I du Rdglement Gendral Judiciaire. 

En effet, le Syndic, qui doit concourir a toutes les opdrations de la faillite, ne peut 
dtre considere que comme dtranger it la nationality du failli; il reprdsente la totalite des 
creanciers, les co-nationaux du failli, aussi bien que les creanciers d’autre nationality que 
la sienne. Le Tribunal Consulaire ne pourrait pourtant se considdrer comme competent, 
pour connaitre des contestations necs d’une obligation contractee par le failli envers un 
de ses co-nationaux, ou que ceux-ci ne peuvent, apres la ddclaration de faillite, cxercer 
leurs actions contre la personne du failli, mais seulement contre le syndic, c’est-il-dire 
contre la totality des creanciers etrangers et indigenes. Du reste les complications resul¬ 
tant d’un tel systdme qui partagerait ce qui est indivisible, sont manifestes; puisque tous 
les crdanciers doivent dtre convoquds, pour la verification des creances, et que tous ont 
le droit de les contester, comment pourrait-on admettre la eompdtcnce du Juge-Commis- 
saire et du Syndic, nomrads par lc Tribunal Consulaire, pour proceder it de telles convo¬ 
cations et verifications, alors que parmi les creanciers, il y en aurait d’une autre nationality 
que celle du failli? Comment ce Juge-Commissuire pourrait-il, dans le cas oil la crdance 
serait contestye, renvoyer ldgalcment le ci-yancier par devant le Tribunal Mixte avec 
fixation d’un delai fatal, pour, aprds l’expiration du delai, dtre passe outre il la liquidation 
de la masse, puisque, en definitive, le dit Tribunal Consulaire n’est pas competent pour 
connaitre des contestations mixtes? 

{.’incompatibility d’une double competence dans la nidme faillite se manifesterait 
d’une maniere edatante, en matidre de privilege ; un privilege admis en faveur d’une 
creancc par le Tribunal Mixte pourrait etre repousse ou dtre autrement classe par le 
Tribunal Consulaire. De meme l’iiicompatibilite d’une double competence, et, par 
consequent, d’une double legislation, se manifesterait en matiere d’ex6cution et de mesure 
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conservatoire *, elle se manifesterait enfin au point de vue des apprdciations de fait; des 
crdances basdes sur des titres tout a fait identiques pourraieDt etre appryciees et traitees 
dans la meme faillite d’une manidre differente, suivant que le creancier appartiendrait 
k la meme nationality que celle du failli ou k une autre nationality. 

Une double compytence serait, en vdrity, le chaos, un vdritable foyer de conflits; 
elle est repousse par le Rdglement d’Organisation Judiciaire, et elle ne pourrait dtre 
conseiliye par des considerations de convenance administrative. 

La question dont il s’agit ne peut done etre resolue juridiquement que dans le sens 
susindiqud. Le Tribunal Consulaire doit reconnaltre son incompetence pour toute action 
judiciaire dans une faillite, dans laquelle l’intdret des crdanciers d’une autre nationality 
que celle du failli se trouve engage; cela, soit que cet inter6t leur apparaisse des le dybut, 
soit qu’il n’apparaisse qu’aprds la declaration de faillite. 

La Cour ne myconnait pas la difficulty et les inconvynients qui peuvent rdsulter d’une 
telle solution, au point de vue de la valeur des actes accomplis et des transactions conclues 
devant le juge competent; mais ces difficultes et ces inconvynients ne sauraient, a ses 
yeux, l’emporter sur le principe sanctionne d’une manifere expresse par le Traitd Inter¬ 
national ; il n’y a, k son sentiment, qu’un seul moyen de sortir de ces difficultes; c’est 
celui d’accorder exclusivement aux Tribunaux de la Ryforme la competence en matidre de 
faillite, quelle que soit la nationality du failli et de ses cryanciers. 

Ce moyen n’amoindrirait pas beaucoup la juridiction des Tribunaux Consulaires, 
attend u qu’il est incontestable, comme nous l’avons ytablie plus haut, que le fait d’une 
faillite dans laquelle tous les interessys relevant d’un m6me Consulat, doit etre rangd 
parmi les cas les plus rares. Nous ajoutons que les intyrilts veritables des etrangers, 
rdsidant en Egypte, ne seront pas moins bien sauvegardds, et nous ne saurions mieux 
justifier cette assertion, qu’en rappelant le resultat des discussions qui ont prdeedy la 
Rdforme. 

Dans le principe, le Gouvernement Frangais marquait l’intention de ryserver exclu- 
sivement aux Tribunaux Consulaires la compytence en mature de faillite. 

Le Gouvernement Egyptien rypondait: 

“Les inconvynients de la multiplicity des juridictions en Egypte, auxquels on espdre 
parer par la ryforme, se font sentir d’une maniere toute spyciale en matiere de mise en 
faillite. Les Tribunaux indigenes offrent peu ou point de garanties, et les Tribunaux 
Consulaires eux-rndmes n’ontguere donne de resultats satisfaisants; quelques-uns d’entr’eux 
n’ayant pas un personnel satisfaisant, et chacun devant appliquer des lois et des modes de 
procedure diffyrents. . . . Les Tribunaux de la Ryforme offrent, du reste, des garanties 

suffisantes ; les notables de la classe commerciale en font partie, et la loi qu’ils ont a appli¬ 
quer, qui serait la meme pour tout le monde, reproduit, en somme, les dispositions du Code 
de Commerce Frangais, avec les regies de procedure tirees de la legislation Frangaise.” 

Il ne sera pas au reste inutile de relever :— 

1. Que les hysitations du Gouvernement Frangais il accorder aux Tribunaux de la 
Reforme la competence en mature de faillite, se fondaient sur la consideration que “ la 
mise en faillite altfere la condition lygale, la capacity civile, et m6me politique de l’individu 
qui en est l’objet; qu’elle est done, au premier chef, un acte qui atteint le Statut Personnel; 
qu’elle devait par consyquent 6tre toujours prononcye par le Juge du Statut Personnel du 
debiteur; sauf aux cryanciers d’une autre nationality a citer, le cas ychdant, le syndic 
devant le Tribunal Mixte.” 

2. Qu’& la suite de la declaration du Gouvernement Egyptien portant “ qu’il est bien 
entendu que les jugements dydaratifs de faillite, rendus par les nouveaux Tribunaux, 
n’auraient aucun effet sur l’dtat civil ou les droits politiques des 6trangers, h moins d’avoir 
ety homologuys par les Tribunaux de leur nationalityle Gouvernement Frangais se 
dysista de son opposition, et se borna il soutenir que les mises en faillite, prononcyes par 
les Tribunaux Mixtes contre les nationaux Frangais, ne devaient pas entratner l’application 
de mesures pdnales par les Tribunaux de la Ryforme, en cas de banqueroute. 

Cela montre clairement que laseule objection qu’on opposait .M’opportunite d’attribuer 
aux nouveaux Tribunaux la compytence en mature de faillite a 6t6 abandonnye. 

Aprys les observations faites, au nom du Gouvernement Egyptien, quant aux consy- 
quences de la declaration de faillite, par rapport au statut personnel, observations dont la 
justesse a dty reconnue par toutes les Puissances, il n’y a plus de motifs syrieux, pour 
justifier l’appryhension que la competence exclusive des nouveaux Tribunaux pourrait 
porter atteinte aux interets civils des etrangers. 

La Cour est persuadee que le commerce ct ceux qui l’exercent, les ytrangers, de m^me 
que les indigenes, ne pourraient que gagner il pareillc solution ; les commergants, il quel- 
que nationality qu’ils appartiennent, sauraient quelle loi regit leurs transactions commer- 
ciales, de quelle fagon tenir leurs livres, par quelles formalitys assurer leur quality de 
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commergants, par quels moyens ldgaux garantir leurs cre'ances. Les avantages se 
manifesteraient sur tout en matiere de lettres de change. Le commergant Grec ou 
Frangais ou d’une autre nationalite qulconque peut-il, au moment ou il fait une 
operation de change, connaitre d’avance la nationality des personnes qui, au moment de 
la faillite d’un des ddbiteurs solidaires, pourront se trouver engages par l’endossement de 
l’effet de commerce ? 

Peut-il si l’ou admet suivant les eventuality, la competence du Tribunal Consulate 
ou du Tribunal Mixte apprdcier, d’une manure certaine, la qualite et la valeur des 
garanties et l’importance des droits qui re'sulteront de la lettre de change ou du billet k 
ordre, s’il ignore encore les lois qui serviront k cette appreciation, et qui seront appliqudes, 
par le Tribunal competent, au moment de la faillite ? 

La Cour ne croit pas necessaire d’avoir recours h. d’autres considerations, pour 
appuyer ses conclusions; elle pense pouvoir compter sur l’opinion publique du monde 
commercial et sur Popinion des jurisconsultes qui, connaissant de longue date le pays et 
ses conditions, conviennent tous de la necessity d’une juridiction unique en mati&re de 
faillite en Eygpte. 

Les conclusions de la Cour peuvent se resumer dans les theses suivantes:— 

1. II est de l’intdr£t des Grangers, aussi bien que des indigenes, d’attribuer aux 
Tribunaux Mixtes, par un article complementaire du R&glement d’Organisation Judiciaire, 
a competence exclusive en mature de faillite, quelle que soit la nationality du failli ou 
celle de ses crdanciers. 

2. La compytence des Tribunaux Mixtes est, d’aprSs l’Article 9, section 2 du 
Titre I du R&glement d’Organisation Judiciaire, pour les proces mixtes, incontestable et 
exclusive, en mature de faillite, lorsque tous les enteresses n’appartiennent pas a la m£me 
nationality que celle du failli. 

3. II serait desirable que les Tribunaux Consulaires et les Tribunaux locaux, appeiys 
a declarer la faillite d’un commergant, qui relive d’eux, au point de vue du statut 
personnel, fussent tenus, avant de se prononcer, d’examiner le bilan et les livres de 
commerce du debiteur, & l’effet de constater la nationalite des creanciers, et au besoin, de 
prendre, au prealable, d’autres renseignements a cet dgard. 

4. Les Tribunaux Consulaires, et de m£me les Tribunaux locaux, devraient Stre 
tenus de reconnaitre, d’office ‘et en tout etat de cause, leur incompetence, d&s qu’il 
leur est demontrd que, dans la faillite, se trouve engage Pinteret d’un cr&incier appar- 
tenant a une autre nationality que celle du failli. 

En soumettant ces conclusions il votre Excellence, j’ai Phonneur de la prier, au nom 
de la Cour, de vouloir bien faire les demarches necessuires, il l’effet d’obtenir le consente- 
ment des Puissances il Particle supplemental, propose par la conclusion ad 1, 
et de vouloir en meme temps engager les Puissances il faire parvenir, d£s a present, k 
leurs Consuls, juges des instructions, qui, conformes il l’esprit du RSgletnent d’Organisa¬ 
tion Judiciaire et aux principes 6tablis dans les conclusions ad 2, 3, et 4, sauraient prevenir 
toute occasion k conflit. 

Veuillez, &c. 

Le Vice-President de la Cour d’Appel, 

(Signy) LAPENNA. 


Inclosure 3 in No. 1. 

Dr. Arpa to Mr. Vivian. 

Sir, Alexandria, January 9, 1877. 

I HAVE the honour to acknowledge the receipt of your despatch of the 
27th ultimo, inclosing a letter from His Excellency Cherif Pasha, and one from the 
President of the Egyptian Mixed Court of Appeal, containing suggestions for settling the 
question of jurisdiction in cases of bankruptcy that now arises between the Consular 
Courts and those of the “ Reforme Judiciaire,” instructing me to report on the 
subject. 

In compliance with your request, I have the honour to state that the question of 
jurisdiction in cases of bankruptcy has, as early as the institution of the new Egyptian 
Mixed Tribunals, attracted the attention of both the different Consular Courts and the 
Mixed Tribunals themselves, and the question asked was, to what juiisdiction a bank¬ 
rupt should be amenable, and before what Tribunal should the bankruptcy proceed. 

It was thought that Article 9 of part 1 of the “ Regleinent Judiciaire” did not meet 
the difficulty at all, or that it was not sufficiently clear to decide the question, and 
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the understanding resorted to was that the competent Tribunal in cases of bankruptcy 
would be that before which the debtor is adjudicated bankrupt, either on the applica¬ 
tion of the bankrupt himself or of any one of the creditors of the same nationality as 
himself, or on that of a foreign creditor. 

In the first case the Tribunal competent would be that of the debtor, in the second, 
the Egyptian Mixed Tribunal. 

This is the system carried out at the present moment, but, as it is stated, the 
evils it has created are equally deprecated both by the different Tribunals and the parties 
themselves. 

In a bankruptcy which proceeds before a Consular Court it often happens that action 
must be taken before the new Egyptian Tribunals either against a foreign creditor by the 
trustee, or against the trustee by the foreign creditor. 

To my knowledge, in a case of bankruptcy before this Court four actions had to be 
brought by the trustee before the new Mixed Tribunals against foreign creditors. 

This slate of things creates conflict of jurisdiction, delay in the proceedings, and, not 
unlikely, miscarriage of justice. 

A more radical remedy is sought by the Egyptian Government. 

A bankruptcy is the aggregate of several claims against a debtor unable to fulfil his 
engagements, and the great probability, in a place like Egypt, where the public of all 
nationalities is the prominent feature of its more important towns, is, that amongst the 
creditors many are of a different nationality from that of their debtor, hence the numberless 
complications arising from a divided jurisdiction, which it is impossible to forecast. 

This is more severely felt in cases of priority of claim, in reference to which that which 
is a privileged claim by the law of one country is no privilege at all by that of another, or 
it is of less importance. 

Again, when titles are identical there might be a different solution in reference to two 
identical claims brought before two different Tribunals. A rejected proof by a trustee 
appointed by a Consular Court against a foreign creditor could be brought before the 
Judge in bankruptcy, but who is to be the judge in a mixed case? Double jurisdiction 
means double legislation, and in question of execution this may be inconsistent. 

This state of things, injurious to the rights of a creditor and to the regularity of 
proceedings both before the different Consular Courts and the Egyptian Mixed Tribunals, 
is what Mr. Lapenna proposes to obviate in bis letter to his Excellency Cherif Pasha. He 
states:— 


“ Having submitted three questions for the opinion of the Judges constituting the 
Egyptian Tribunals of Alexandria, Cairo, and Isma'ilia, which are the following:— 

“ 1. Is a Mixed Tribunal competent to adjudge a debtor bankrupt and proceed with 
the bankruptcy when a bankruptcy is declared by a Consular Court either on the applica¬ 
tion of the debtor or on the petition of one or more creditors of the same nationality as the 
debtor, when one or more creditors of a different nationality from his own have afterwards 
asked the Mixed Tribunals to adjudicate the debtor bankrupt ? 

“ 2. Or is the Mixed Tribunal to allow the Consular Court to take precedence and 
proceed exclusively with the bankruptcy ? 

“ 3. Or is the competence to be divided between the two jurisdictions; and, in 
this case, what should the forms, the limits, and the rules be, that would guide this 
distribution ? ” 

Mr. Lapenna states in his letter that all the Tribunals to which these questions were 
submitted are uniform in the opinion that a division of jurisdiction in the same bankruptcy 
between a Consular Court and the Mixed Tribunals is inadmissible. They state that it is 
of the essence of a bankruptcy to mix up all the individual interests in one common mass 
of which the characler is fatally determined by the very nature of the elements which 
constitute it; that if these elements are mixed, the whole bankruptcy is necessarily mixed; 
and that it could not be admitted that an indivisible mass could have a double character. 
It is either mixed, or it is not. If it is mixed, no doubt could be entertained as to the 
exclusive competence of the Mixed Tribunals. A divided jurisdiction, they say, would also 
operate against a fundamental principle in bankruptcy matters,—the perfect equality 
amongst all creditors. 

With regard to the other two questions, Mr. Lapenna states that the said Tribunals 
are not of the same opinion. The Tribunal of Alexandria thinks that when a bankruptcy 
is declared by a Consular Court, either on the application of the debtor or on that of one or 
more creditors of the same nationality as the bankrupt, the Mixed Tribunal should declare 
its own incompetence to adjudge a debtor bankrupt if a foreigner made the application. 
This opinion is grounded on the principle that no double adjudication could exist on the 
same facts by two different Tribunals and two different judgments. This Tribunal, how- 
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ever, expresses the hope that on inspection of the list of creditors, a Consular Court would 
declare itself incompetent if a foreign creditor is found to form part of that list. 

The Tribunal of Isma'ilia think, on the contrary, that the first question should be 
answered in the affirmative and the second negatively as a consequence, on the ground of 
Article 1 9, titre l of the “ R&glement Judiciaire,” which enacts that “les Tribunaux Mixtes 
connaitront seuls de toutes les contestations en mature civile et commerciale entre indi¬ 
genes et strangers de nationality diflerente en dehors du Statut Personnel.” This rule 
concerning competence being of a public character should be rigorously applied according 
to its absolute text, which is exclusive of any other jurisdiction. A foreign creditor has, 
therefore, the undoubted right to ask that his debtor’s bankruptcy should proceed before 
the Mixed Tribunal of the place where the debtor resides. To deprive him of this right 
would be to violate one of the organic and fundamental dispositions of the new jurisdic¬ 
tion. 

The Tribunal of Ismailia observes, moreover, that the fact of a prior adjudication by 
a Consular Court could not give to that Court that jurisdiction which, by Article 9 above 
mentioned, it was intended to subtract from the same, and that it could not be admitted 
that the circumstance of a prior adjudication could divert from his natural Judges a 
creditor of a nationality different from that of the bankrupt. A priority of action would 
be legal in the case of two Judges equally competent. If such a condition is wanting, the 
Consular Judge is radically incompetent. 

The members of the Tribunal of Cairo are, Mr. Lapenna states, divided in their 
opinion. The majority (4 against 3) decide the first question affirmatively. They do not 
acknowledge the difficulties in point of law and in point of fact that that solution would 
create; but they think that such difficulties would not constitute a sufficient reason for 
depriving the Mixed Tribunals of a competence arising out of the terms of the “R&gle- 
ment d’Organisation Judiciaire.” The other members of the said Tribunal are of the 
same opinion as those of the Tribunal of Alexandria, viz., that it is impossible to admit 
that a second Tribunal could take cognizance of a bankruptcy which is already pending 
before another judicial authority in Egypt. 

Both the Tribunals of Alexandria and Cairo, however, states Mr. Lapenna, are unani¬ 
mous in expressing the wish that the Egyptian Government should request the different 
Governments to extend in questions of bankruptcy the competence by Article 9, titre 1 of 
the “ Rdglement d’Organisation Judiciaire,” attributed to the Mixed Tribunals, deciding 
that all bankruptcies should be declared by these Tribunals in exclusion of the Consular 
and local Courts. 

Both the Tribunals of Alexandria and Cairo observe that such competence would not 
violate the principle that the Consuls are alone competent in cases between parties 
belonging to the same nationality, as there would not be in all probability in the 
Chanceries of the different Consulates a single bankruptcy in which one creditor is not of 
a different nationality from that of the debtor ; and, if this creditor had taken the initiative 
in applying for adjudication, the bankruptcy would have been in that case of the compe¬ 
tence of the Mixed Tribunals. 

The Court of Appeal, presided over by President Lapenna, is pretty much of the 
opinion of the Tribunals above mentioned, and thinks that, after inspecting the list of 
creditors in a bankruptcy brought before it, and after obtaining other information, a 
Consular Court should declare its own incompetence in case the bankruptcy should, in the 
opinion of that Court, be of a mixed character. But, Mr. Lapenna states, that which is 
most unlikely to happen might take place— i.e., that what might appear in the first 
instance to be a case involving no foreign element, might turn out to be one in which 
foreign creditors are concerned. In the meanwhile the bankruptcy might have proceeded up 
to a certain point before the Consular Court. 

The Court of Appeal is fully alive to the inconvenience that the proposed system 
would create in this case as to the value of the acts and proceedings before the Consular 
Court up to that point, and the remedy which is proposed is that the Mixed Tribunals 
should have exclusive jurisdiction in all bankruptcies, whatever the nationality of the 
parties concerned may be. 

This mode of settling the difficulty, Mr. Lapenna states, would not much reduce the 
jurisdiction of the Consular Courts, inasmuch as a bankruptcy, where all the elements are 
of the same nationality, is a case of the most rare occurrence in this country. 

Mr. Lapenna closes his report to the Egyptian Government by stating:— 

1. That it is in the interest both of foreigners and local subjects that, by an additional 
Article to the “Ruglcment d’Organisation Judiciaire,” the exclusive competence in question 
of bankruptcies be attributed to the Mixed Tribunals, whatever the nationality of the bank¬ 
rupt, or that of his creditors. 
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2. That the competence of the Mixed Tribunals is, according to Article 9, section 2, 
titre 1 of the “R&glement d’Organisation Judiciaire,” for mixed cases undoubted and 
exclusive in question of bankruptcies, when all the interested parties do not belong to the 
same nationality as that of the bankrupt. 

3. That it would be desirable that the Consular Courts and the Local Tribunals, 
before which a petition for the adjudication of a trader under their jurisdiction is 
presented, should, from the point of view of the personal status, before adjudging him 
bankrupt, examine the balance sheet and his books, with the object of ascertaining the 
nationality of his creditors, and, if need be, to take beforehand any other information to 
this effect. 

4. That both the Consular Courts and the local Tribunals should declare themselves, 
.ex officio, incompetent in all stages of the case, so soon as it is brought to their knowledge 
.that the bankruptcy involves the interests of a creditor whose nationality is different from 
that of the bankrupt. 

Mr. Lapenna requests his Excellency the Egyptian Minister for Foreign Affairs to 
submit the question to the different Governments, and obtain their adhesion for the 
additional Article mentioned under No. 1, and to request, in the meantime, that these 
Governments should at once forward to their Consular Judges such instructions, in 
conformity with the spirit of the “ R&glement d’Organisation Judiciaire,” and the principles 
set forth in Nos. 2, 3, and 4, as would prevent all source of conflict of jurisdiction. 

There could be little doubt, l believe, that the system resorted to by the Consular 
Courts in Egypt is not exhaustive of all the complications possible in cases of bankruptcy, 
and that it is insufficient to meet the difficulties complained of. 

The fact of an adjudication being applied for and obtained before a Consular Court 
by the debtor himself (a case which, under the Bankruptcy Act, 1869, could not occur 
before this Court), or by a creditor of the same nationality as the bankrupt, could not 
make a bankruptcy of a certain nationality if it is of a mixed character; and the real 
question to be solved seems to be whether a bankruptcy in which foreign interests are 
concerned is such a mixed case as is contemplated by Article 9 of titre 1 of the “ R6gle- 
ment d’Organisation Judiciaire pour les proems mixtes en Egypte.” If it is mixed, the 
obvious reply would seem to be that all bankruptcies in which creditors of a different 
nationality from that of the debtor are concerned, should proceed before the Mixed 
Tribunals. There is nothing in the said “ R&glement d’Organisation” that excludes a 
case of bankruptcy from the general disposition of Article 9 of the same “ Reglement,” 
and nothing could have brought about the actual system except the doubt or the want of 
a sufficient criterion in discriminating a bankruptcy of a mixed nature irom one which 
is not. 

An individual case before adjudication would no doubt be properly heard and 
determined by the Court to the jurisdiction of which the debtor is amenable if the creditor 
is of the same nationality, and many claims of such description may exist in a bank¬ 
ruptcy ; but is that position maintained after a bankruptcy is declared 1 

There is a distinction, I believe, to be made between a bankruptcy and other cases. 
The object of the latter is an individual and certain claim, whilst the former embraces all 
the bankrupt’s property, all the debts due by him and to him—known and unknown. A 
bankruptcy has reference to all rights and all obligations resulting from his intercourse with 
many persons during perhaps a long period. An adjudication in bankruptcy may be 
considered as the beginning of a long and complicated matter, whilst an ordinary suit 
between two parties has a transitory existence, limited by its object and by the persons 
interested therein, who are always known betorehand. A bankruptcy is the general 
execution of the bankrupt’s property. It involves the meeting of all his creditors, the 
sale and liquidation of all his pi’operty, and the payment of all his debts. Again, as soon 
as a trustee is appointed, he represents the interests of all creditors, whatever their 
nationality, he takes part in all proceedings in the bankruptcy, and may be considered to 
be stranger to the nationality of the bankrupt. If an action is brought against 
the bankrupt’s estate it is brought against the trustee, who is the representative of 
all the mixed interests in the bankruptcy, i.e., against all the creditors, whatever their 
nationality. 

It would seem, therefore, considering the connection and the relations of all the 
interests which a bankruptcy involves and the complete harmony which is supposed to 
pervade all bankruptcy proceedings, that a bankruptcy, where creditors of different 
nationalities are concerned, is a mixed case, and, therefore, coming under the disposition of 
Article 9, title 1, of the “R&glement d’Organisation Judiciaire.” 

A bankruptcy of this description seems to involve the same elements as the old state 

of the things in a more concentrated form. 

[97] 2 E 


i 















106 


But if the expediency of submitting mixed bankruptcies to the Mixed Tribunals may 
be recognized, the submission of all other bankruptcies to the same Tribunals, however 
Tew they may be, does not seem to be desirable. Besides trenching upon the jurisdiction 
left intact to the Consular Courts in Egypt in cases between subjects of the same 
nationality, the measure would not be justified by the object. 

The case of a Consular Judge ignoring at the time of adjudication some of the 
creditors, who, in the course of the proceeding of a bankruptcy, would not only reveal 
themselves, but also be of a different nationality, is hardly possible; and if it could possibly 
'happen.it would perhaps be found more expedient and rational in such an isolated case that 
the bankruptcy proceedings before the Consular Court be quashed than to force all the Con¬ 
sular Courts in Egypt to abandon a jurisdiction the relinquishment of which is not contem¬ 
plated in the international agreement referring to the Judicial Reform in Egypt. Again, if, 
as it is alleged, the bankruptcies of an unmixed nature are few, those of the present category, 
supposing they could exist, would be fewer still. Moreover, by submitting all British 
subjects in questions of bankruptcy to the exclusive jurisdiction of the Mixed Tribunals, a 
* revolution would be created in every English office, as their rules with regard to keeping 
books are, I believe, peculiar; and it would be necessary for them in that case to abide by 
the rules of the Egyptian Codes in this respect. 

With regard to the Egyptian scheme, however, I feel it my duty to say, that if on the 
one hand it may be deemed expedient, with the object of avoiding the conflict of jurisdic¬ 
tion arising from the present system, to submit either all the bankruptcies, or those 
which are of a mixed character, to the jurisdiction of the new Mixed Tribunals; it is, 
on the other hand, of the highest importance, before acquiescing in the views of the 
Egyptian Government, to examine attentively a question which requires the most serious 
consideration. 

To submit such bankruptcies to the Egyptian Tribunals, would be to submit a British 
subject to the observance of all the peculiarities of a bankruptcy law, which implies the 
restriction of his liberty, and the alteration of his personal status,—as an adjudication in 
bankruptcy alters the legal condition and the civil and political capacity of the debtor; and 
before a decision upon such an important question is come to, it would be advisable to 
examine whether the advantages resulting from the submission of bankruptcies to the 
jursdiction of the new Tribunals would outweigh the disadvantages to which British sub¬ 
jects would be personally submitted; or whether the actual state of things, with its draw¬ 
backs, would not be preferable to the improved state of jurisdiction, but involving the 
restrictions and liabilities to which a British subject would be submitted. 

I may add, that whilst recognizing the insufficiency of the actual system, all the 
English practioners are more adverse than favourable to the Egyptian proposition. 

No question of criminal jurisdiction, in cases contemplated by the Debtors Act, seems 
to be mooted by the Egyptian Government; and I do not, therefore, deal with this 
subject. 

I beg to inclose a list of some of the rules of the Egyptian “ Code de Commerce,” 
relating to bankruptcies. 

I have, &c. 

(Signed) F. ARPA. 


Inclosure 4 in No. 81. 

List of some of the Rules of the Egyptian “ Code de Commerce ” relating to Bankruptcies. 

203. La declaration de faillite peut etre prononcee soit a la demande du debiteur, soit 
4 la demande des cr^anciers, soit sur les requisitions du MinistSre Public, soit d’office. 

211. Dans les cas urgents, le President peut ordonner i’apposition des scelles ou toute 
autre inesure conservatoire. 

215. La faillite sera demands parle Ministere Public, ou prononede d’office, sans avis 
et sans delai, si le debiteur est en fuite ou s’il detourne son actif. 

217. La faillite du commer^ant dec&16 pourra £tre demandee et prononcee, 4 la con¬ 
dition qu’il soit etabli qu’il est mort en etat de cessation de paiements et que la demande 
ait dte introduce dans les six rnois du ddcSs. 

247. Par le jugement qui declarera la faillite, le Tribunal de Commerce ordonnera 
l’apposition des scelles sur le magasin et les effets du failli. Le meme jugement ou tout 
jugement ulterieur rendu sur le rapport du Juge-Commissuire ordonnera, s’il y a lieu, 
l’emprisonuement du failli, ou la garde de sa personne par un officier de police ou du 
Tribunal. 

248. Lorsque le failli se sera conform^ aux dispositions des Articles 205 et 206, et 
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ne sera point, au moment de la declaration, incarcdre pour autre cause, le Tribunal de 
Commerce ne prendra pas de mesures contre sa personne par le jugement d6claratif de 
faillite; dans tous les eas, le Tribunal pourra donner mainlevfie definitive ou provisoire 

des mesures ainsi ordonnees avec ou sans caution de se representer a toute requisition 
des syndics. 

249. Les scelles seront apposes imnaediatement par le Juge-Commissaire, et, ati 
besom, provisoirement par tout officier public ou fonctionnaire qu’il deldguerg, sur les 
magasins, comptojrs, caisses, livres, papiers, meubles, et effets du failli, 4 moins que 
Pmventaire ne puisse 6tre fait en un jour, auquel cas il y serait proc^dd sans desemparer. 
En cas de faillite d’une society en nom collectif, les scelles seront apposds, non-seulement 
dans le sidge principal de la societd, mais encore dans le domicile separd de chacun des 
associds consolidates. 

25 L Les dispositions qui ordonneront le ddp&t de la personne du failli dans une 
maison d’arrdt pour dettes, ou la garde de sa personne, seront exdcutdes a la diligence, soit 
du Ministdre Public, soit des syndics de la faillite. 

274. Les syndics appelleront le failli auprds d’eux, pour clore et arreter les livres en 
sa presence, ou pour fournir tous renseignements. S’il ne se rend pas 4 l’invitation, il sera 
somme de comparaitre dans les quarante-huit heures au plus tard; il pourra coraparaitre 
par fonde de pouvoirs, s’il justifie de causes d’empdehement reconnues valables par le Juge- 

Commissaire. En cas de refus de comparaitre, le Tribunal pourra ordonner l’arrestation 
du failli. 

278. L’inventaire sera dresse en double minute, 4 mesure que les scelles seront 
leves, en prdsence du greffier qui signera chaque vacation. L’une de ces minutes sera 
ddposee au Tribunal de Commerce dans les vingt-quatre heures, l’autre restera entre les 
mains des syndics. Les syndics seront fibres de se faire aider, pour sa redaction, comme 
pour I’estimation des objets, par qui ils jugeront convenable. Il sera fait 4 l’inventaire 
mention des objets qui n’auront pas etd mis sous scelles ou en auraient dtd extraits, ainsi 
qu’il est dit ci-dessus. 

283. Les officiers du Ministdre Public pourront se transporter au domicile du failli 
et assister a l’inventaire. Ils auront droit a toute epoque de demander des eclaircisse- 
ments sur l’dtat de la faillite et la gestion des syndics, et de requerir communication de 
tous les actes, livres, ou papiers relatifs 4 la faillite. 

316. Dans le cas ou unecrdance serait l’objet d’une instruction criminelle ou correc- 
tionnelle, le Tribunal de Commerce pourra egalement prononcer le sursis. Le crdancier 
contests, dans ce cas, ne pourra prendre part aux operations de la faillite, et sa cr^ance 
ne pourra 6tre admise par provision, tant que les tribunaux comp^tents n’auront pas 
statue. 

411. Lorsque des poursuites seront exerc&s contre des tiers comme complices de 
banqueroute frauduleuse, ou contre les conjoints, descendants, ou allies au m£me degrd 
du failli, qui, sans complicity avec ce dernier, auront d<$tournd, diverts, rdcdiy des effets 
appartenant 4 la faillite, le Tribunal Criminal, et 4 defaut le Tribunal Civil, sera seul com¬ 
petent, in£me en cas d’acquittement pour ordonner inline d’office la reintegration des biens 
detournes, et pour statuer sur les dommages interets demandds. 

425. Ne seront point admis 4 la rehabilitation les banqueroutiers frauduleux, les 
personnes condamnees pour vol, escroquerie ou abus de confiance, les stellionataires, ni 
les tuteurs et administrateurs ou autres comptables qui n’auront pas rendu et solde leurs 
comptes en retard. Pourra etre admis 4 la rehabilitation le banqueroutier simple qui 
aura subi la peine 4 laquelle il aura ete condamne. 


No. 82. 

Mr. Vivian to the Earl of Derby.—(Received January 22.) 

(No. 12. Political.) 

My Lord, Cairo, January 13,1877. 

IN my despatch No. 47 of the 8th ultimo, I informed your Lordship that there 
was a probability of the disagreeable disputes between the Khedive and his Law 
Courts regarding the affairs of his private Dalra being amicably settled by the addition 
to the Egyptian Code, with the consent of the Egyptian Government, of a law 
providing for the voluntary surrender by a debtor of his property to his creditors, to 
be administered, under the sanction of the Court, for their mutual benefit. 

I now learn that a general project of law to this effect having been elaborated by 
the Vice-President of the Court of Appeal and submitted to the Tribunals, they have 
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given an unanimous opinion that sucli a change ought not to he made except with the 
consent of the Powers under whose sanction the Egyptian Code was compiled; and as 
the Court of Appeal declines to take the responsibility of overriding the opinion of 
the Tribunals, it will report in this sense to the Egyptian Government. 

Meanwhile much valuable time may he lost, and execution of the judgments 
already given by the Courts in the affairs of the DaTra cannot he indefinitely 
suspended. 

It is, therefore, not improbable that the Representatives of the Powers may 
shortly be convoked and asked, in order to avoid the delay of referring the point home, 
to say whether or not they consider that the Court is competent to make the proposed 
addition to the Code. Many of my colleagues are, I believe, disposed to answer this 
question affimatively upon their own responsibility, and as at present advised, I see 
no objection to the proposal; but if I hear any good reasons to the contrary at our 
meeting, I will telegraph to your Lordship for instructions as delay may be fatal to all 
chance of an amicable settlement of this delicate question. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 83. 

Mr. Vivian to the Earl of Derby.—(Received January 22.) 

(No. 16. Political.) 

My Lord, Cairo, January 20, 1877. 

I HAVE the honour to transmit to your Lordship herewith a copy of a note 
which, in obedience to the instructions conveyed to me in your Lordship’s despatch 
No. 2, Confidential, of the 11th instant, I have addressed to Cherif Pasha, stating the 
course Her Majesty’s Government are prepared to take with the view of helping to 
terminate the controversy between the Egyptian Government and the reformed 
Tribunals regarding the proper construction of Article 11 of the “ Reglement d’Organi- 
sation Judiciaire.” 

The view I have always taken of this vexed question is that the Decree of the 7th 
of May was such a “ mesure administrative,” as both “ R6glement ” and Code say is 
beyond the competency of the Tribunals either to interpret or to arrest. 

On the other hand, the postponement of the payment of the bonds of the Eloating 
Debt, which are really Promissory Bills payable at fixed dates, may be interpreted as an 
administrative act which infringed a right previously acquired by foreigners in a case 
foreseen by the provisions of the Code; and as such it came within the meaning of 
Article 11, and therefore within the jurisdiction of the Tribunals. 

But it is equally true that if this doctrine were to be enforced it must necessarily 
arrest the execution of the administrative measure of which the act was the logical 
consequence, and render any financial arrangement between Egypt and her creditors 
impossible. It would, in fact, lead to something like a winding up in bankruptcy of 
the Egyptian Government unless they could pay the whole of their bills at maturity. 

Some practical solution of the difficulty is, therefore, necessary, and I only hope 
that the Egyptian Government, forewarned by lviiat has happened, may not raise 
greater difficulties now than when the “ Reglement ” and Code were compiled to any 
satisfactory specification of the meaning of the provisions of Article 11 of the “ R6gle- 
ment,” which were probably generalized by the framers to protect Europeans against 
the Oriental propensity to enact arbitrary decrees, quite regardless of any acquired 
rights they might thereby infringe. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 83. 

Mr. Vivian to Cherif Pasha. 

M. le Ministre, Cairo, January 20, 1877. 

BY order of my Government I have the honour to transmit to your Excellency 
herewith a copy, with a Erench translation annexed, of a despatch that I have just 
received from Lord Derby reviewing the difficulty which has, unfortunately, arisen 
between the Egyptian Government and the Tribunals of the “l!6formo Judiciaire” 
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regarding the proper construction to be placed upon Articles 10 and 11 of the 
“Reglement d’Orgamsation Judiciaire,” and stating the course that Her Majesty’s 
Government are prepared to take in concert with His Highness the Khedive and the 
Powers concerned, with the view of terminating a controversy which, if prolonged, 
might imperil the success of the great work of judicial reform in Egypt. 

• ^ same instructed to express to your Excellency the regret of Her 

Majesty s Government that, owing to unavoidable circumstances, so long a delay should 
have taken place in communicating to the Egyptian Government the result of their 
consideration of this important question. 

I have, &c. 

(Signed) .C. VIVIAN. 


No. 84 

Sir J. Pauncefote to Mr. Coolcson. 

Foreign Office, January 25, 1877.’ 

1 AM directed by the Earl of Derby to transmit to you a despatch from Her 
Majesty’s Agent and Consul-General in Egypt* respecting the claim of the new 
Judicial Courts to the right of jurisdiction in all cases of bankruptcy without 
distinction of nationality, and I am to request that you will favour Lord Derby with 
your opinion on this question. 

I am, Ac. 

(Signed) JULIAN PAUNCEEOTE. 


No. 85. 

The Earl of Derby to Lord Lyons, f 
(No. 61.) y 

My Lord, Foreign Office, January 27, 1877. 

I TRANSMIT to your Excellency copies of the two despatches which I have 
addressed to Her Majesty’s Agent and Consul-General at Cairo, J recommending certain 
amendments in the Civil Code of the Mixed Tribunals in Egypt, with a view to 
meeting the case of the dispute between the Daara of the Khedive and the Law 
Courts, and I have to instruct you to communicate to the Government to which you 
are accredited copies of these despatches. 

I am, &c. 

(Signed) DERBY. 


No. 86. 

Mr. Vivian to the Earl of Derby.—(Received January 27.) 

(No. 14. Political.) 

My Lord, Cairo, January 20, 1877. 

WITH reference to my despatch No. 55 of the 23rd ultimo, I have the honour to 
inform your Lordship, that by a Decree dated the 14th instant, the Khedive, with the 
consent of Her Majesty’s Government, has promoted Mr. Law from the post of 
“ Substitut du Procureur Gdndral ” to the Mixed Tribunals, to that of Judge of the 
Tribunal of Eirst Instance at Ismailia. * 

I have, &c. 

(Signed) C. VIVIAN. 


* No. 81. 

t A similar despatch was addressed to Her Majesty’s Representatives at Constantinople, Vienna, St. Peters¬ 
burg h, and Rome. 

^ t Nos. 7S and 79. 
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No. 86*. 

Mr. Vivian to the Earl of Derby.—(Received January 27.) 

(No. 16. Political.) 

My Lord, Cairo, January 20, 1877. 

I HAVE the honour to transmit to your Lordship herewith a copy of a note 
which, in obedience to the instructions conveyed to me in your Lordship’s despatch 
No. 2, Confidential, of the 11th instant, I have addressed to Cherif Pasha, stating the 
course that Iler Majesty’s Government are prepared to take with the view of helping 
to terminate the controversy between the Egyptian Government and the Reformed 
Tribunals regarding the proper construction of Article 11 of the “ Rbglemcnt d’Orga- 
nisation Judiciaire.” 

The view I have always taken of this vexed question is that the Decree of the 7th 
May was such a “ mesure administrative ’’ as both “ R6glement ” and Code say is 
beyond the competency of the Tribunals either to interpret or to arrest. 

On the other hand the postponement of the payment of the bonds of the Eloating 
Debt, which are really promissory bills payable at fixed dates, may be interpreted as an 
administrative act which infringed a right previously acquired by foreigners in a case 
foreseen by the provisions of the Code; and, as such, it came within the meaning of 
Article 11, and therefore within the jurisdiction of the Tribunals. 

But it is equally true that if this doctrine were to be enforced, it must necessarily 
arrest the execution of the administrative measure of which the act was the logical 
consequence, and render any financial arrangement between Egypt and her creditors 
impossible; it would, in fact, lead to something like a winding up in bankruptcy 
of the Egyptian Government, unless they could pay the whole of their bills at 
maturity. 

Some practical solution of the difficulty is therefore necessary ; and I only hope that 
the Egyptian Government, forewarned by what has happened, may not raise greater 
difficulties now than when the “ R&glcmcnt” and Code were compiled to any 
satisfactory specification of the meaning of the provisions of Article 11 of the 
“ R&glement,” which were probably generalized by the framers to protect Europeans 
against the Oriental propensity to enact arbitrary Decrees quite regardless of any 
acquired rights they might thereby infringe. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 86*. 

Mr. Vivian to Chtirif Pasha. 

M. le Ministre, Cairo, January 20, 1877. 

BY order of my Government I have the honour to transmit to your Excellency 
herewith a copy, with a Erench translation annexed, of a despatch that I have just 
received from Lord Derby, reviewing the difficulty which has unfortunately arisen 
between the Egyptian Government and the Tribunals of the “ Rdforme Judiciaire,” 
regarding the proper construction to be placed upon Articles 10 and 11 of the 
“ R^glement d’Organisation Judiciaire,” and stating the course that Ilcr Majesty’s 
Government are prepared to take, in concert with His Highness the Khedive and the 
Powers concerned, with the view of terminating a controversy which, if prolonged, 
tniglit imperil the success of the great work of judicial reform in Egypt. 

I am at the same time instructed to express to your Excellency the regret of Her 
Majesty’s Government that owing to unavoidable circumstances so long a delay should 
have taken place in communicating to the Egyptian Government the result of their 
consideration of this important question. 

I have, &c. 

(Signed) C. VIVIAN. 






No. 87. 

General Menabrea to the Earl of Derby.—(Received February 1.) 

L’AMBASSADEUR d’ltalie a l’homieur de transmettre confidentiellement it 
son Excellence le Comte de Derby une depeclie adressee par son Excellence Cherif 
Pacha a l’Agent Consulaire d’ltalie a Alexandrie, ainsi qu’un rapport du Vice- 
President de la Cour, M. Lapenna, concemant la proposition du Gouvernement du 
Khedive pour la modification des nouveaux Codes en mature de faillites. Le 
Gouvernement Egyptien avait expose aux Magistrats de la Reforme Judiciaire la 
ndeessite de combler la lacune qui existe dans les nouveaux Codes quant a la faOlite 
des personnes qui n’exercent pas le commerce. 

A defaut de toute disposition legislative a cet 6gard le Gouvernement Egyptien a 
propose que les dispositions necessaircs soient prises afin qu’un individu en etat de 
faillite, puisse regler sa situation juridique vis-a-vis de ses creanciers par la formation 
d’un concordat. Le Tribunal d’Alexandrie craignant que des fraudes pourraient avoir 
lieu par ce syst&me d’un concordat, ct qu’unc majorite sdduite ou achetee par le 
ddbiteur, pourrait en venir a former un concordat nuisible aux interests de la minorite, 
a repondu que dans le cas ou il scrait neeessaire de combler la lacune dont il est 
question, il fallait s’en tenir aux dispositions du Code Erangais, qui est la base de la 
plus grande partic des Codes Egypticns. Les magistrats ou Tribunal susdit ont ete 
par consequent d’avis qu’il fallait plut6t admettre la cession des biens dans les modes 
et dans les limites des lois Frangaises. Le Tribunal du Caire n’a pas su se decider pour 
l’acccptation d’un systemic plutdt que do l’autre; et le Tribunal d’lsmailia n’a donne 
aucunc reponse. C’est pourquoi la Cour d’Appel a conseilie au Gouvernement de 
B’adresser aux diiferents Cabinets de l’Europe dans le but d’obtenir qu’ils examinent 
cette proposition. Le Gouvernement du Vice-Roi a suivi ce conseil par la note qui 
est jointe a ce Memorandum. 

Le Gouvernement du Roi desirant de se mettre autant quo possible d’accord sur 
cette question avec celui de la Reine, auquel une dgale communication doit, sans doute, 
avoir etc faitc, serait tr&s-reconnaissant h son Excellence le Comte de Derby s’il 
voulait bicn lui faire connaitrc son opinion a ce sujet. 

Le General Menabrea prie M. le Comte de Derby de vouloir lui restituer en son 
temps les pieces ci-jointes. 

36, Queens Gate, South Kensington, ce 31 Janvier, 1877. 


Inclosure 1 in No. 87. 

Signor Vitto to M. Melegari. 

Signor Ministro, 1 Alessandria, 30 Dicembre, 1876. 

HO l’onore di trasmettere all’Eccellenza vostra copia di un dispaccio direttomi 
da sua Eccellenza Chdrif Pacha unitamonte ad un rapporto relativo ad alcune 
modifienzioni giudicate necessarie ne’ vigenti Codici Egiziani. 

Nell’accusare ricevuta di talc rapporto, ho informato questo Ministro degli AfTari 
Esteri che ne avrei curato il regolare invio aU’Ecoellenza vostra, ed in seguito avrei 
a lui communicate il modo di videre del Rcgio Governo. 

Gradisca, &c. 

Per l'Agente e Console-Generale, 

Il Rcgio Vice-Console, 
(Eirmato) E. VITTO. 


Inclosure 2 in No. 87. 

Cherif Pasha to Signor Vitto, December 23, 1876. 
[See Inclosure 1 in No. 81.] 
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Inclosure 3 in No. 87. 

M. Lapenna to Che'rif Pasha. 
[See Inclosure 2 in No. 81.] 


No. 88. 

Mr. Vivian to the Earl of Derby.—(Received February 2.) 

(Telegraphic.) Cairo, February 2, 1877. 

TO facilitate legal settlement of Daira affairs Egyptian Government invite me 
and my colleagues to consent to addition to the Egyptian Code under Article 12 of 
a general law, empowering the Tribunals to sanction and protect an equitable 
arrangement between a debtor and his creditors. (See my despatches Nos. 47 
and 12.) 

I propose to answer that I sefe no objection to this proposal under reservation of 
Article 40 of Reglement Judiciaire. 

Immediate answer by telegraph requested. 


No. 89. 

Mr. Vivian to the Earl of Derby.—(Received February 3.) 

(No. 17. Political.) 

My Lord, Cairo, January 23, 1877. 

WITH reference to my despatch No. 11 of the 13th instant, I have the honour to 
transmit to your Lordship herewith a copy of a report from Her Majesty’s Legal Vice- 
Consul at Cairo, conveying his views upon the proposals of the Egyptian Government for 
an extension of the jurisdiction of the Reformed Tribunals in cases of bankruptcy. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 89. 

Mr. Wallis to Mr. Vivian. 

Sir, Cairo, January 22, 1877. 

WITH reference to your despatch of the 15th instant, inclosing a letter received by 
you from Cherif Pasha, together with one addressed to him by the President of the Mixed 
Court of Appeal, and asking me for my opinion and observations thereon, I have the 
honour to reply that I have read and considered the documents in question, and dissent 
from all the conclusions of the Court of Appeal stated in President Lapenna’s letter to 
Chdrif Pasha as follows:— 

1. It is for the interest of foreigners, as well as natives, to give to the Mixed 
Tribunals, by an Article in complement of the “ Reglement d’Organisation Judiciaire," 
exclusive competence in bankruptcy cases, whatever be the nationality of the bankrupt, or 
that ot his creditors. 

2. The competence of the Mixed Tribunals is, according to Article 9, § 2 of title 1 
of the “ Reglement d’Organisation Judiciaire,” lor mixed suits, incontestable and 
exclusive in bankruptcy cases, when all the parties interested do not belong to the same 
nationality as that of the bankrupt. 

3. It would be desirable that the Consular Tribunals and the local Tribunals oalled 

on to declare the bankruptcy of a trader, subject to them as regards his personal status, 
should be bound, befoie deciding, to examine the balance-sheet and the books of the 
debtor, in order to ascertain the nationality of his creditors, and, if needed, to take, as a 
preliminary, other iuformation in that regard. , 

4. The Consular Tribunals and the local Tribunals, should be bound to recognize 
officially, and at every stage of the cause, their incompetence, as soon as it has been 
demonstrated to them that the interest of a creditor belonging to a nationality other than 
that of the bankrupr is engaged in the bankruptcy. 
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Dissenting from all these conclusions, I cannot recommend that Her Majesty’s 
Government should comply with the request, made by the President on the part of the 
Court of Appeal, that the Powers should consent to a complementary Article to the 
“R&glement de I’Organisation Judiciaire,” as proposed in conclusion 1, and should 
instruct the British Consular Courts in Egypt in accordance with conclusions 2, 3, 4. 

The Court of Appeal base their claim upon the words of Article 9, § 2, title 1, 
of the Reglement: “ toutes les contestations en matiere civile et commerciale entre 
indigenes et Strangers de nationality diff^rente.” But I do not think that these words can 
be correctly said to apply to bankruptcy cases. I admit that in the course of a bank¬ 
ruptcy case such contestations may arise. But a bankruptcy case does not necessarily 
involve any contestation at all, the bankrupt may admit that he owes what his creditors 
say that he owes them, and his debtors may admit that they owe him all the debts which 
he says they owe him, and all that belongs to him may be got in, and divided among his 
creditors, without any contestation. Moreover if, in the course of a bankruptcy case, a 
dispute should arise between a creditor and a debtor of different nationalities, the trustee 
of the bankrupt may either sue or be sued before the Mixed Tribunal, which would thereby 
be exercising all the jurisdiction that the words of Article 9 entitle it to. 

The difference between bankruptcy cases and other contestations between parties 
brought to issue in separate civil suits, are so great and essential, that neither the words 
nor, as I think, any fair latitude of interpretation, can bring bankruptcy cases within either 
the letter or the spirit of Article 9. 

But the proposals of the Court of Appeal, as stated by President Lapenna, admittedly 
constitute an extension ot the jurisdiction of the Mixed Tribunals beyond the limits 
conceded to them by the agreement between the Khedive of Egypt and the different 
Powers, and the Powers are therefore invited to consent to a complementary Article to give 
the extended jurisdiction asked for. 

In my opinion such extension would he prejudicial rather than beneficial to English 
interests. 1 think that all English subjects, who by their fault or their misfortune become 
bankrupt, and also all English creditors of an English bankrupt, will have their interests 
best consulted by the case being conducted according to English law, in an English Court, 
by an English Judge, assisted by English-speaking advocates and attorneys. I do not 
think it equally advantageous to them that their interests should be attended to by foreign 
Judges, to whom English law is not familiar, who administer a code differing widely from 
the faw’ of England, and in whose Courts the English language is not spoken. And I am 
of opinion that when an English creditor wishes to make an English debtor bankrupt he 
should continue to be bound to have recourse to an English Court, which, when once 
seized of the cause, should retain exclusive jurisdiction over it from first to last. This 
would by no means prevent particular claims of the bankrupt against foreigners or of 
foreigners against the bankrupt being brought before the Mixed Tribunals foi decision, 
each separately and on its own merits, like any other civil cause. 

I confess that, on principle, I think that even when the creditor who first institutes 
proceedings in bankruptcy against an English debtor is a foreigner, he should also be 
required to have recourse to an English Court, and this on account of the essential 
differences between bankruptcy cases and other civil suits and contestations—differences 
which render inapplicable to bankruptcy cases the reasons on which it may be supposed 
the concession of jurisdiction over mixed civil suits was conceded to the Mixed Tribunals. 
But if it be thought proper to concede to the Mixed Tribunals jurisdiction in bankruptcy 
cases in which a foreign creditor is the first to institute proceedings in bankruptcy against 
an English debtor, I think the jurisdiction of the Mixed Tribunals should not be extended 


beyond such cases. .... , , , , m . 

I be" also to observe that the jurisdiction already granted to the Mixed Inbunals, 

and their very existence, arc only an experiment, that that experiment has only been tried 
for one year, and that in four years more, unless their existence be prolonged by agree¬ 
ment, the Mixed Tribunals and their jurisdiction will cease to be. 

burin" the next four years many as yet unforeseen results of the experiment, both 
advafitageous and disadvantageous, may develop themselves, which will materially assist 
Her Majesty’s Government in deciding whether the new Tribunals shall cease or shall be 
extended or narrowed. The commercial relations between England and Egypt involve so 
large an amount of English capital, and the English interests at stake in Egypt are so 
preponderatingly important, compared with those of other Powers, that the opinion of the 
En«dish community in Egypt must be allowed to carry great weight, and, as far as I have 
been able to ascertain, it is unfavourable to the proposals made by President Lapenna in 

the name of the Appeal Court. # 

I have abstained from bringing forward the details of sundrv technical objections, 
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inconveniences, and injuries to English interests, which would arise from the adoption of 
the proposed change, but am prepared to do so if required. 

I have &c« 

(Signed) ’ JOHN E. WALLIS. 


No. 90. 

Mr. Vivian to the Earl of Derby.—(Received February 3.) 

(No. 19. Political.) 

My Lord, Cairo , January 26, 1877. 

I HAVE the honour to transmit to your Lordship herewith a copy of a Circular 
Note that I have received from Chdrif Pasha, asking me to ascertain the views of 
Her Majesty’s Government as to the proper date of the commencement of the period 
of five years for which the Tribunals of the Reform were established. 

His Excellency proposes to take one of three dates as this starting-point, namely, 
either the 28th June, 1875, when the new Tribunals were inaugurated by the Khedive; 
°r. 

The 1st January, 1876, when the Minister of Justice, in the name of the Khedive, 
opened th > Court of Justice to enable the magistrates to proceed with the preliminary 
organization of the Tribunals ; or, 

The 1st February, 1876, when the magistrates actually entered upon their judicial 
duties. 

The commencement of the judicial year, namely, the 1st November, 1875, is also 
suggested as a fourth alternative date. 

A decision of this question is of some importance to prevent the possibility of the 
retirement of any of the judges before the expiry of the term for which the Courts 
were established. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 90. 


Chef if Pasha to Mr. Vivian, 


M. l’Agent et Consul-General, Cairo, le 25 Janvier, 1877- 

DANS le eours des negotiations engagdes a l’occasion de la Reformc, il a ete 
convenu qu’une periode de cinq ans serait lixee pour l’essai de la nouvelle legislation, 
et l’accord intervenu dans ce sens a ete consacre par l’Article 10 du Rdglcment 
d’Organisation Judieiaire. 

Cette disposition, M. l’Agent et Consul-General, donne lieu a une question qui ne 
manque pas d’importance, a la solution de laquello il peut etro utile d’aviser dds a 
present. 

C’est celle de savoir quel est exactoment le point de depart de la p6riode quin- 
quennale ainsi prevue. 

A ce sujet, M. l’Agent et Consul-General, permettez-moi de rdsumer les faits qui 
me semblcnt devoir servir de base h la solution. 

Le 28 Juin, 1875, les nouveaux Tribunaux out dtd solcnnellement inaugurds par 
le Khedive. 


Toutefois, ce fait capital n’a pas etc immediatement suivi d’execution; des circon- 
stances, independantes de la volonte du Gouvernemont Egyptien, et qui sout assez 
connues, pour qu’il n’y ait pas a y revenir iei, out retarde, pendant quelques mois, la 
mise en application de la nouvelle legislation. 

Le 1 Janvier, 1876, son Excellence le Ministre de la Justice a, au no in du 
Gouvernement du Kliddive, ouvert le Palais de Justice aux Magistrate charges de 
procedor aux travaux prdparatoircs du fonctionnement des Tribunaux. 

Et, enfin, le 1 Edvrier de la m6mc anneo, ces ’Tribunaux ont effectivement 
commence a fonctionner. 


A cos trois dates, dont chacune a son importance, on peut en ajoutor une 
quatridme, celle du 1 Novcmbre, 1875, fixeo comme etant le commencement de l’annde 
judiciaire, par PArticle 46 du Rdglcment General Judiciaire, rendu executoire, par 
ordre du Khedive, le 27 Janvier, 1876. 
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En plagant sous vos yeux ces diffdrentes dates, M. l’Agent et Consul-General, je 
crois avoir rduni tous les elements propres a edairer la situation, et k amener une 
entente sur la meilleure decision a prendre. 

Il me semble, en effet, qu’il n’est gudre possible do chercher aillem’s cette decision, 
et quo le point de depart de la periode quinquennale ne saurait se fcrouver que dans 
l’une des dates sus-rappcldes. 

Toute la question, a mon sens, se rdduit done a savoir quelle est celle de ces dates 
qui doit etro prdferde. 

Evidemment, si les Tribunaux avaient commenceo a fonctionner aussitdt aprds 
l’inauguration du 28 Juin, 1875, cette question n’aurait pas meme de raison d’etre; 
car le point du depart serait ndeessairement rdsultd du fait du fonctionnement; toutes 
les parties intdressdes se seraient sans doute accorddes a le reconnoitre; le Gouverne¬ 
ment du Khedive tout le premier, puisqu’il s’dtait lid solennellement, et qu’il avait 
meme, en vue de ce fonctionnement, engagd un nombreux personnel pour les nouveaux 
Tribunaux, en vertu de contrats de cinq ans, qui, gdneralement, expirent au mois de 
Juin 1880. 

Mais de ce que les Tribunaux n’ont pu fonctionner aussitdt aprds l’inauguration 
par suite des eirconstances, ainsi que jc l’ai (lit plus liaut, faut-il concluro que la date 
du 28 Juin, 1875, malgre toute son importance, doit etre dcartde comme point de ddpart 
de la periode quinquennale ? 

Quant a moi, M. TAgent et Consul-General, si cette conclusion dtait admise par 
la maj ritd des parties intdressdes, je ne verrais plus qu’un moyen de rdsoudre la 
question de savoir quelle autre date il conviendrait d’adopter; ce serait de s’en rdfdrer 
a l’idec qui parait, a ce point de vue, avoir prdsidd aux ndgociations eoncemant la 
Rdforme, et, par suite, a la redaction du Rdglement d’Organisation Judiciaire, particu- 
lidrement des Articles 19 et 40. 

Dans le sens de ces deux Articles, la pdriode quinquennale serait un ddlai 
d’dprcuve un laps de temps determine, pendant lcquel devrait avoir lieu une experience 
ddtermi nde; elle aurait done pour point de ddpart le moment ou l’essai aurait reclle- 
ment commencde. 

A quel moment a-t-il commence ? Au 1 Janvier, 1876, date & laquclle les 
Magistrate ont dtd appeles a commencor eux-memes leurs travaux internes et prdpa- 
ratoires ? 

Ou bien, au 1 Edvrier suivant, date it partir de laquelle les Tribunaux, ddfinitive- 
ment constitues par l’dlection de leurs Vice-Presidents, et par l’ouverture des greffes, 
sont devenus acccssibles aux plaidours ? 


avec la uour a Appei, que, ranonneiiement, i option so irouveran nmne clitre ces ueux 
dates, et je crois qu’en tous cas, le point de ddpart de la periode quinquennale ne 
saurait etre mieux fixd qu’au 1 Janvier, 1876, ou bien au 1 Edvrier de la meme amide, 
au plus tarcl; si le 28 Juin, 1875, dtait dcartd. 

Telle serait la solution qui me semblerait la plus juste et la plus conforme au sens 
des textes sus-mentionnds. 

En vous commuiiiquant ma manidre (le voir il ce sujet, j’espdre, M. l’Agent et 
Consul-General, que le Gouvernement de Sa Majestd Britannique, it la haute attention 
duquel je vous prie do la recommander, vou ira bien la prendre en consideration, et 
faire conuattrc sa decision, avec la hionveillance qu’il a toujours mise a prefer aide au 
Gouvernement du Khedive pom la solution do toutes les questions qui interessent la 
Rdforme. 

Veuillez, &c. 

Le Ministre des Affaires Etrangdres, 

(Signd) CltERIE. 


No. 91, 

Mr. Vivian to Earl of Derby.—(Received February 3.) 

(No. 24. Political.) 

My Lord, Cairo, January 27, 1877. 

WITH reference to my despatch No. 16, Political, of the 20th instant, I have the 
honour to inclose, for your Lordship’s information, a copy of the reply of the Egyptian 
Government to the proposals made by Her Majesty’s Government for terminating 
the controversy between the Egyptian Government and the reformed Tribunals 
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regarding the proper construction of Article 11 of the “R&glement d’Organisation 
Judiciaire.” 

Your Lordship will perceive that the Khedive is most grateful for the offer of Her 
Majesty’s Government, and that he has referred it to his Council. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 91. 

Cherif Pasha to Mr. Vivian. 

M. l’Agent et Consul-G6ndral, Caire, le 27 Janvier , 1877. 

J’AI eu l’lionneur de recevoir et de soumettre au Khddive la communication que 
vous avez bien voulu m’adresser le 20 Janvier, au nom du Gouvemement de Sa Majeste, 
relativement a la question exposde dans le Memoire transmis avec ma ddpeche du 
1" Septembre, 1876. 

Le Khddive, M. l’Agent et Consul-General, a accueilli cette communication avec 
autant de satisfaction que d’intdrdt; car elle contient une nouvelle preuve de la haute 
bienveillance du Gouvernement de Sa Majeste, et en meme temps l’assurance que, 
murement dclaird sur la situation prdsentde dans le memoire, il n’hesite point h 
s’associer, avec son impartialite habituelle, a l’appreciation des jurisconsultes distingues, 
qu’il avait charges d’examiner le differend et qui ont conelu, en dernier lieu, it la 
ndcessitd impdrieuse d’une correction dans les textes d’ou est nd le conflit. 

Cette appreciation, longuement elaboree et motivde, a dtd puisde a la source 
mdme, c’est-a-dire dans les travaux et discussions qui ont prdpard la rdforme, aussi hien 
que dans les textes memes ; elle a done une valeur incontestable, a laquelle vient encore 
ajouter l’autoritd des lxommes dminents qui 1’ont dmise. 

Assurdment, une lacune importante existe; une correction sdrieuse est indis¬ 
pensable. 

Le Gouvernement du Khddive est heureux de voir le Gouvernement de Sa Majestd 
ainsi rallid a sa manidre de voir, et il accepte, dds aujourd’liui, avec le plus reconnaissant 
empressement, le gendreux concours qui lui est offert, pour aplanir la difficultd et 
dtahlir les choses dans les veritables limites du-droit et de la justice. 

Ddsireux d’utiliser ce concours le plus t6t possible, ct de rdaliser sans retard le but 
proposd, il a immddiatement placd sous les yeux de ses Conseils le Memoire joint a 
votre depeclie, afin d’amener une entente sur le meilleur mode de correction a adopter, 
dans le sens de ce Mdmoire. 

Des que leur travail sera termind, je me ferai un devoir, M. l’Agent et Consul- 
Gdneral, de vous le transmettre, afin que vous vouliez bien le soumettre au Gouverne¬ 
ment de Sa Majestd, et que l’accord soit ainsi hien dtahli, en vue des ndgociations et 
des ddmarches qu’il y aura lieu de poursuivre. 

Je vous prie, M. l’Agent et Consul-Gdndral, de vouloir hien prdvenir en consdquence 
le Gouvemement de Sa Majestd, en lui faisant parvenir l’expression des sinceres 
remereiments du Gouvernement du Khddive, et je saisis, &c. 

Le Ministre des Affaires Etrangdres, 

(Signd) CHERIF. 


No. 92. 


Mr. Cookson to the Earl of Derby.—(Received February 3.) 


My Lord, 


Foreign Office, February 2, 1877. 


A ^ w A * 

instructing me to report upon the question ; and in obedience to those instructions I 
inclose a Memorandum on the subject. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 
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Inclosure in No. 92. 

Memorandum by Mr. Cookson. 

THE proposal of the Egyptian Government to alter the Convention at pi’esent 
regulating the distinctive jurisdictions of the Consular and Mixed Tribunals, by adding 
a clause giving the latter exclusive competence in bankruptcy, wherever the nationality of 
the bankrupt involves questions of some complexity; and it is not easy to arrive at a 
conclusion about it, which is at once theoretically and practically satisfactory. 

The technical arguments in favour of the change are set out very fully in the letter 
of the President of the Court of Appeal; but though I do not think them altogether 
unanswerable, I do not propose to examine them in detail, but to confine my remarks 
rather to what I venture to think will be of more importance in the eyes of Her Majesty’s 
Government, namely, the expediency of the proposed change from the point of view of 
the convenience and interest of British commerce. 

The reasoning in favour of the Egyptian proposal may be summarised as follows 

A conflict of jurisdiction now arises, whenever an adjudication of bankruptcy against 
a foreigner resident in Egypt, e.g., a British subject, is pronounced by his own Consular 
Court at the suit of one of his compatriots, and a suit with the same object, or arising 
out of any disputed claim under the liquidation, is subsequently brought by a party of 
different nationality before the new Mixed Tribunals. 

According to the general rule established by the Judicial Reform, as set out in Article 9 
of the Reglement Judiciaire, in an ordinary suit between two parties, the Consular Court 
would have been undoubtedly primd facie competent in the first instance, and the Mixed 
Tribunal in the second suit. 

But an adjudication in bankruptcy touches a variety of interests, and as in the case 
supposed those of parties of different nationality are involved, the Mixed Court alone can 
properly determine their conflicting claims. 

The adjudication by the Consular Court—so the argument proceeds—was, therefore, 
founded in error, and the Mixed Tribunal may properly treat it as such, and proceed dc 
novo according to its own rules; and the Consular Court is bound to abandon the case to 
what turns out to be the proper forum. But, it is admitted, this involves often very 
serious inconveniences. The proceedings in the Consular Court may have reached a very 
advanced stage, and it would cause much loss of time and expense to annul them and 
recommence afresh, because a creditor or other party interested of another nationality 
turns up at the last moment. And yet there is always a chance of this, lhe only way, 
therefore, of avoiding the risk is to enact that no Court but the Mixed shall ab initio have 
jurisdiction to pronounce a resident in Egypt, bankrupt. And, it is added, the cases in 
which a foreign bankrupt’s creditors are confined to those of the same nationality are so 
very rare in Egypt, that there will be a very slight infringement of the general piinciple of 

the Judicial Reform. , , 

I think it unnecessary to discuss the general proposition on which this argument is 

founded, namely, that a suit in bankruptcy follows the general rule prevalent in Egypt as 
to the jurisdiction in a suit being determined by the nationality of the parties. Even 
though it might now be thought desirable to have adhered to the opinion of the French 
Government that jurisdiction in bankruptcy should be reserved to the Consular Com ts, 
in the universally recognized principle that the domicile of the bankrupt determines the 
law by which the bankruptcy proceedings are governed ; it is now too late to dispute th< 
applicability of Article 9 of the “Reglement Judiciaire to cases in which the petitioning 
creditor is of a different nationality. 

This has been conceded not only by the very reservation made by the krench 
Government refusing only criminal jurisdiction to the New Courts, but by numeious 
precedents of adjudication already pronounced by them against foreigners. . .... 

It seems, therefore, now impossible to restore harmony by giving exclusive jurisdiction 
to the Consular Courts. But the other position assumed by the argument of the Court of 
Appeal that a suit in bankruptcy is one to which all the creditors are parties, and, 
therefore, that the Mixed Courts are alone competent if at any time it should prove that 
the parties interested belong to different nationalities is, peihaps, not so unassailable. Is 
it possible, then, to avoid collision by recognising the rule that the Court first “ seised ’’ 
of the case should be allowed to maintain its jurisdiction up to the close of the bankiuptcy. 
This arrangement is not in itself very logical; for it makes the whole subsequent 
proceedings depend on the accident of one creditor anticipating the others ; and it would 
not in all cases avoid conflict of jurisdiction : for suits might be brought before the two 
Courts simultaneously, nor would it altogether obviate the necessity of recourse to the 
ro7i ’ 2 H 






Mixed Tribunal, while the proceedings were being carried on in the Consular Court. 
This would still be necesary in the cases mentioned by Dr. Arpa of claims by the trustee 
of the bankrupt against his foreign creditors, and it is, moreover, very doubtful whether 
it would be possible to induce the Egyptian Government to consent to such a proposal, 
and abandon their interpretation of Article 9 and the jurisdiction which the Court of 
Appeal claims as founded thereon. And though it might be materially possible for the 
British Court having once taken possession of the bankrupt’s estate, to maintain its right, 
yet unless the Mixed Courts recognised this possession, serious conflicts would be almost 
sure to arise, whenever the interests of foreign creditors were affected by the action of 
the Consular Court. That alternative measure would not, therefore, be as effectual to 
rjwi'ent the evils admitted to exist as that proposed by the Egyptian Government, and I 
think it is one which on the whole could not be expected to be accepted by the other 
Governments or to work successfully. 

Still it may be urged in support of this alternative or as sufficient reason for 
rejecting the proposal of the Egyptian Government and leaving matters as they stand at 
present, that the practical advantages to the British merchant of remaining subject to his 
own bankruptcy law, in the cases where either the petitioning creditor is also British, 
or where he himself initiates proceedings for liquidation by arrangement, are so over¬ 
whelming in importance that they ought not in any case to be surrendered in order to the 
adoption of a foreign system. 

This, it may be urged, is a question in a great measure of the rival merits of different 
systems of substantive law, and the British system is so greatly preferable for the 
British merchant and his British creditors, that the risk even of the proceedings 
according to British bankruptcy law being annulled by the subsequent appearance of a 
foreign litigant, or of the expense and delay entailed by a conflict with another Court, is 
a less evil than the radical change proposed by the Egyptian Government. In support of 
this view no doubt much may be said. Its advocates may point to the features in which 
the Egyptian Code of Bankruptcy, following that of France, is most at variance with our 
own, such as its partial maintenance of imprisonment for debt; its want of provisions for 
liquidation by arrangement and composition ; and the absence of any power in the 
Egyptian Mixed Courts of making their jurisdiction efficient by criminal proceedings 
against fraudulent bankrupts. And it may be said that the danger of possible collision 
with the Mixed Court is really not great; because the dealings of British houses of 
commerce are chiefly with England, and the great majority of creditors are, therefore, 
likely to be also British; so that it could be no one creditor’s interest to disturb proceed¬ 
ings instituted in the interest of the whole body. 

All these are undoubtedly reasons for respecting the proposed change, as an unad- 
visable encroachment on the principles on which the Judicial Reform was based. I do 
not dispute their force. But J am not able to resist the conclusion that the disadvantages 
of the present uncertainty of law and risk of collision on the whole considerably counter¬ 
balance the benefits which the British merchant derives from having insolvent estates, in 
cases where all the parties interested are really British, wound up according to British 
law. And I need hardly point out that to accept this extension of the jurisdiction of the 
Mixed Courts in the really few cases where there will be any extension at all, would be 
more in accordance with the course which Her Majesty’s Government has hitherto 
pursued with reference to the Judicial Reform in Egypt, than either simply to reject the 
proposal altogether, or insist upon the adoption of the rule that the Court first adjudi¬ 
cating shall maintain its jurisdiction to the close of the bankruptcy proceedings. 


No. 93. 

Mr. Reilly to the Earl of Derby.—(Received February 3.) 

My Lord, 21, Delahay Street, Westminster, February 3, 1877. 

I RECEIVED Lord Tenterden’s letter of 25th January, 1877, inclosing, by your 
Lordship’s direction, for my consideration, Mr. Vivian’s despatch (Eolitical, No. 12) of 
13th January, 1877, relative to a proposed addition to the Egyptian Code, designed to 
settle the conflict between the Khedive and the Mixed Courts, and I have considered 
the same. 

The mode of settlement of the conflict has already been the subject of instructions 
of your Lordship to Mr. Vivian. 

With respect to Mr. Vivian’s observations on the reference, or expected reference, 
of the Representatives of the Powers of the question of the extent of the authority of 
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the Mixed Courts in relation to the proposed addition to the Code, I submit that it 
would be inconvenient if any step at any time taken in Egypt by Her Majesty’s 
Representative were to withdraw from the decision of Her Majesty’s Government 
any material question relating to legislative changes intended to affect British 
subjects. 

The proposed addition to the Code is described by Mr. Vivian as a law providing 
for the voluntary surrender by a debtor of his property to his creditors, to he 
administered, under the sanction of the Court, for their mutual benefit. Such a law 
would be in harmony with British law and practice. If more attention had been given 
than was given to British law and practice before the original adoption of the Codes, 
here would most probably have been no need of subsequent legislation of this kind. 

I take this opportunity of observing that it is to he regretted, in my opinion, that 
Her Majesty’s subjects in Egypt have been put under a system of law copied (as I 
understand) almost entirely from the French system. The existing judiciary arrange¬ 
ments in Egypt having been instituted for live years only, I submit that, before any 
such arrangements are renewed for another term, the Codes embodying the substantive 
law administered by the Mixed Courts should bo revised, and that this revision should 
be based in part on a comparison of those Codes with the laws of England, Germany, 
and other States. 

I have, &c. 

(Signed) FRANS. S. REILLY. 


No. 94 

The Earl of Derby to Mr. Vivian. 

(Telegraphic.) Foreign Office, February 5, 1877, 7 P.M. 

WITHHOLD consent to, and any expression of opinion respecting, alteration of 
Egyptian Code until the matter has been folly considered here, and you have received 
instructions. 


No. 95. 

The Earl of Derby to Mr. Vivian. 

• (No. 14.) 

Sir, Foreign Office, February 5, 1877. 

I HAVE received your telegram of the 2nd instant, stating that you and your 
colleagues have been invited by the Egyptian Government to consent to an addition to 
the Egyptian Code in order to facilitate a settlement of the affairs of the Daira; and I 
have to instruct you to withhold your consent to the proposed alteration of the Egyp¬ 
tian Code, as well as to express no opinion upon it until the matter has been fully con¬ 
sidered by Her Majesty’s Government and until you have received further instructions 
on the subject. 

I am, &e. 

(Signed) DERBY. 


No. 96. 

Mr. Vivian to the Earl of Derby.—(Received February 6.) 

(Telegraphic.) Cairo, February 6, 1877, 7 p.m. 

AT a meeting to-day of my colleagues to consider proposed addition to the 
Egyptian Code it appeared that no one had yet received instructions, but general 
opinion was strongly favourable to necessity for law, although they thought its text 
should be known. - — 
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No. 97. 

The Earl of Derby to General Menabrea. 

M. 1 Ambassadeur, Foreign Office, February 7, 1877. 

I HAVE the honour to acknowledge the receipt of your Excellency’s letter of 
the 31st ultimo, inclosing confidentially a copy of a despatch from Cherif Pasha to 
the Consular Agent of Italy at Alexandria, accompanied by a Report from the Vice- 
President of the Consular Court on the subject of the proposal of the Egyptian 
Government for a modification of the new codes in the matter of bankruptcy. 

Your Excellency states that the Italian Government, being desirous of acting in 
accord with that of Her Majesty in this matter, is desirous of ascertaining their views 
thereupon. 

I have the honour to inform your Excellency that this question is now under the 
consideration of Her Majesty’s Government, and that as soon as they have come to a 
decision as to the answer which should he returned to the representation of the 
Egyptian Government on this subject, they will not delay in making your Excellency 
acquainted with their view's thereupon. 

I am, &c. 

(Signed) DERBY. 


No. 98. 

Mr. Vivian to the Earl of Derby.—(Received February 10.) 

(No. 25. Political.) 

M ) r Lord, _ Cairo, February 2, 1877. 

I SENT your Lordship this day the following telegram in cypher:— 

“ T° facilitate legal settlement of Daira affairs, Egyptian Government invite me 
and my colleagues to consent to addition to the Egyptian Code, under Article 12, of a 
general law empowering the Tribunals to sanction and protect an equitable arrange¬ 
ment between a debtor and his creditors. (See my despatches Nos. 47 and 12). 

“I propose to answer that I see no objection to this proposal under reserve of 
Article 40 of the * R&glement Judiciaire.’ 

“ Immediate answer by telegraph requested.” 

My despatch No. 12 of the 13th ultimo will have prepared your Lordship for 
this telegram, and I have now the honour to inclose a copy of the letter from the 
Egyptian Government upon which it was founded. 

It is my opinion that, under Article 12 of their Code, the Egyptian Government, 
in concert with the Court of Appeal, might of their own authority and without con¬ 
sulting the Powers, add such a law as is proposed to their Code, and my colleagues 
thought the same, hut as the Government (or rather the Court of Appeal), doubt their 
right and appeal to us, we have felt it right to consult our respective Governments 
before giving an answer. 

The proposed law, as is explained in Cherif Pasha’s note, will he general in its 
application. It treats of a voluntary, not a compulsory arrangement, made in good 
faith .between a debtor and the majority of his creditors, which the Tribunals may 
sanction and impose upon the minority. 

I see no objection to it in principle, and in the present case of the difficulties with 
the creditors of the Daira, an arrangement wuuld hardly he possible if it were not 
supported by the sanction and protection of the Tribunals. 

I therefore trust that your Lordship will have given me authority to inform the 
Egyptian Government that there is no objection to then 1 proposal, provided always 
it does not violate the spirit of Article 40 of the “ R^glement d’Organisation 
Judiciaire.” ° b 

I believe that the contemplated arrangement of the affairs of the Daira is likely 
to include a settlement of the difficult question of the claims of the holders of bonds 
hearing the double signature of the Government and the Daira, many of whom have 
hitherto refused to come under Mr. Goschen’s arrangement (which places them on a 
par with the holders of the floating debt), or to relinquish their right of double 
redress. It is proposed, if the property surrendered by the Viceroy will admit of it, 
to increase the Consolidated Daira Debt by a sum, the interest on which will ho 
sufficient to quiet these claims. * 

I have, &c. 

(Signed) C. VIVIAN. 








121 

Inclosure in No. 98. 

Cherif Pasha to Mr. Vivian. 

M. l’Agent et Consul-Gen&ral, _ Caire , le 1 Fevrier, \877. 

LES legislations contiennent gdneralemcnt des dispositions destinies a regler 
la position des ddbiteurs de bonne foi, qui, places dans l’impossibilite de remplir 
immddiatcment et integralement lours obligations, ddsirent se liberer au moyen d un 

concordat homologue par l’autorite judiciaire. 

Aucune disposition de cette nature n’existe dans les Codes Egyptiens. 

Lo Gouverncment du Khddive pense, M. l’Agent et Consul-General, qu il y a la 
une lacune importante, et qu’une loi speciale serait ndeessaire pour la combler. 

Cette loi, du reste, n’aurait rien de contraire a l’esprit non plus qu’a la lettre des 

accords intervenus avec les autres Gouvernements. _ _ . . 

En effet, aux tenues de 1’Article 40 du Rbglcment d’Organisation Judiciaire, 
rdsultat de ces accords, il est soulemcnt entendu que, pendant la periodc quinquennale, 
aucun changement ne doit avoir lieu dans lc systemc adopte. 

Or, la loi sur le concordat civil, qu’il s’agirait d’ddicter, ne scmble, par elle-meme, 
eonstituer aucun changement dans le systemc adopte: En principe, on ne change, 
on ne modifie qu’une chose deja existante, et aucune disposition sur le concordat civil 
n’existc, eomme jo viens de le rappcler, dans les nouveaux Codes Egyptiens. ^ 

Cette loi ne serait done qu’une addition, qui, tout en rdpondant a des besoms 
imperieux qui peuvent sc produire, dans des circonstances donnees, n’aurait rien de 
contraire, je lo repbtc, aux accords intervenus, puisque ces accords n’exclucnt que les 

changements proprement dits dans lo syst6mc adoptd. 

C’est par ces considerations que le Gouvernement du Khedive se croit fond6 a 

donner suite a l’introduction de la loi en question. _ v 

En recommandant a votre bienvcillantc attention les idecs a ce sujet, il espere, 
M. 1’Agent et Consul-General, quo vous voudrez bien rcconnaitre avec lui la necessity 

de cette disposition, et il sera heureux d’en rocevoir prochainoment 1 assurance. 

Veuillez, &c. 

Le Ministre des Affaires Etrangfcres, 

(Signd) CIIERIE. 


No. 99. 

Mr. Layard to the Earl of Derby—(Received February 13.) 

Mv Lord Madrid, February 10,1877. 

IN pursuance of the instructions contained in your Lordship’s despatch, Circular, 
No 33 of the 27tli ultimo, I have the honour to state that I have communicated to 
the Spanish Minister for Foreign Affairs copies of the two despatches addressed by 
your Lordship to Her Majesty’s Agent and Consul-General at Caiio, lecommcnding 
certain amendments in the Civil Code of the Mixed Tribunals in Egypt, with a view 
to meeting the case of the dispute between the Daira of the Khedive and the Law 

Courts. T . „ 

I have, &c. 

(Signed) A. H. LAYARD. 


No. 100. 

Mr. Vivian to the Earl of Derby.—(Received February 17.) 

(No. 31. Political.) ^ 

' Lord _ Cairo, February 7, 1877. 

* j SENT your Lordship yesterday afternoon the following telegram in cypher. . 

“ At a meeting to-day of my colleagues to consider proposed addition to Egyptian 

Code, it appeared that no one had yet received instructions, but general opinion was 

strongly favourable to necessity for Law, although they thought its text should be 

kno\ui.^d rece j ycd y 0ur Lordship’s telegram of the 5th instant before the meeting, so 
I declined to express any opinion at all upon the subject until I had received 
instructions from Her Majesty’s Government. 

[97] 1 1 
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But I cannot altogether agree with my colleagues in thinking it either necessary 
or desirable to demand that the text of the new Law should he communicated to us or 
to our Governments before any decision is come to. In the first place, I think it would 
be wiser to follow the course that I believe the Powers pursued with respect to the Code, 
in simply stipulating that the Laws comprised in it should not transgress the limits 
and reserves laid down broadly in the “ RSglement d’Organisation Judiciaire,” and I 
therefore suggested to your Lordship that I should shelter my consent to the Law 
under the reserve of the guarantee contained in Article 40 of the “ R&glement.” 

Secondly, I am not sure that the, Judges might not demur to submitting the text of 
the Law to the Powers; they might possibly say that the principle once admitted that 
a new Law of “ Concordat Civil ” did not involve a change of system that would 
violate the guarantees stipulated for in the “ R&glement,” it came within their 
province and powers to prepare and codify the Law. 

And, thirdly, I fear that where time is so important an element, the delay neces¬ 
sarily involved in referring the “ projet de loi ” to the various Governments for their 
consideration might be fatal to the success of the pending arrangement between the 
Viceroy and his private creditors, for which the proposed Law is immediately and 
urgently required. 

But I shall now await your Lordship’s orders before taking any action in the 
matter. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 101. 

Lord A. Loftus to the Earl of Derby.—(Received February 19.) 

(No. 60.) 

My Lord, St. Petersburgh , February 12, 1877. 

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch 
No. 19 of the 27th ultimo, and to state that in accordance with the instructions 
contained therein I have this day transmitted to M. de Giers, for the information of 
the Imperial Government, the copies of two despatches which your Lordship has 
addressed to Consul-General Vivian, recommending certain amendments in the Civil 
Code of the Mixed Tribunals in Egypt, with a view to meeting the case of the dispute 
between the Daira of the Khedive and the Law Courts. 

I have, &c. 

(Signed) AUGUSTUS LOFTUS. 


No. 102. 

Mr. Fenton to the Earl of Derby.—(Received February .) 

(No. 24.) 

My Lord, The Hague, February 16, 1877. 

IN pursuance of the instructions contained in your Lordship’s despatch No. 8 of 
the 27th ultimo, I communicated to the Netherlands Minister for Foreign Affairs 
copies of the two despatches which your Lordship addressed on the 11th ultimo to 
Her Majesty’s Agent and Consul-General at Cairo, recommending certain amend- 
mends in the Civil Code of the Mixed Tribunals in Egypt, with a view to meeting 
the case of the dispute between the Daira of the Khedive and the Law Courts; and 
I have the honour herewith to transmit to your Lordship the copy of a note addressed 
to me in reply to that communication by M. do Willebois, in which his Excellency 
requests me to thank Her Majesty’s Government for having caused him to be made 
acquainted with the contents of those despatches, and states that the Netherlands 
Government will feel grateful for any ulterior communications respecting the result 
of the proposition to which the despatches in question referred. 

I have, &c. 

(Signed) H. P. FENTON. 
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Inclosure in No. 102. 

► 

M* de Willebois to Mr* Fenton. 

M. le Charge d’Affaires, La Haye, le 13 Fe'vrier , 1877. 

JE m’empresse de vous accuser la reception des documents que vous avez bien 
voulu me faire parvenir par votre office du 5 de ce mois. 

En vorts priant de vouloir bien transmettre a votre Gouvemement mes remercl- 
ments pour cet envoi, je me permets d’ajouter, que le Gouvemement du Roi recevra 
avec reconnaissance les communications ulterieures que vous serez a meme de lui 
faire relativement aux suites qui pourront ctre donnees a la proposition dont il s’agit. 

Veuillez, &e. 

fSirrn/A ViN TYISTC, DOES DE WILLEBOIS. 



No. 103. 

Memorandum by Sir J. Pauncefote respecting Egyptian Mixed Tribunals. 

Commencement of the period of five years. 

[Mr. Vivian, No. 19, January 26, 1877."] 

NO provision was made as to the “ point de depart de la pdriode quinquennale.” 

Chdrif Pasha offers three dates :— 

On the 28th June, 1875, the new Tribunals were “ solennellement inaugurds ” by 
the Khedive, but for various reasons nothing further was done during that year. 

On the 1st January, 1876, the Palais de Justice was formally opened to the 
Judges charged with all the arrangements necessary to be provided before the 
Tribunals could commence to sit judicially. 

On the 1st February, 1876, the Tribunals commenced to sit judicially. 

It appears to me that inasmuch as in mixed causes the new Tribunals supplanted 
the Consular Courts, the period of five years should commence on the day when the 
Consular jurisdiction ceased. 

Article 38 of the Rdglemcnt Judiciaire provides that “ Les Tribunaux en matiCre 
civile et commerciale ne commenceront a connaitre des causes mixtes qu’un mois 
aprds leur installation.” 

Accordingly their “ installation ” took place on the 1st January, 1876, and they 

began to sit judicially (“ fonctionner ”) on the 1st February. 

The Order in Council suspending the jurisdiction of our Consular Courts on 
mixed causes (5th February, 1876) suspends their jurisdiction “ as regards all such 
matters and cases as arise after the time when the Egyptian Courts aforesaid begin to 
sit and act judicially, and as come within the jurisdiction of those Courts.” 

On the above grounds I conceive that the 1st February, 1876, would, strictly 
speaking, be from the English point of view, the proper date for the commencement 
of the quinquennial period, but if the other Powers are of opinion that the 1st 
January, 1876, is a more convenient date, I know of no reason why Her Majesty s 
Government should not agree to it. 

J i L » 

February 20,1877. 

This seems reasonable. I agree.—D. 


No. 104. 

Memorandum by Sir J. Pauncefote respecting Egyptian Mixed Tribunals. 

Proposed new Article. 

[Mr. Vivian (telegraphic), February 2; No. 25, February 2: No. 31, February 7, 1877 ; Mr. Goschea s 

private letter to Lord Derby.] 

THE object of the now Articlo proposed is to facilitate private arrangements with 
creditors under the sanction of the Court. 

There can be no doubt that such a provision is very desirable, provided it be 
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framed in conformity with tlie principles adopted in our Bankruptcy Acts on the 
subject, especially as to the majority in number and value of the creditors who may 
compel the minority to submit to such an arrangement. 

The text of the proposed Article has not been furnished, and there is a preliminary 
difficulty to be solved, namely, whether such an Article can be added to the Codes by 
the Judges, or whether the assent of the Powers is necessary. 

Article 40 of the “ Rfeglement d’Organisation Judiciaire ” is as follows :— 

“ Pendant la ptiriode quinquennale, aucun changement ne devra avoir lieu dans 
le syst&me adopts.” 

Article 12 of the Civil Cede provides that “les additions et modifications aux 
prdsentes lois seront ddietdes sur l’avis conforme du corps de la Magistrature, et au 
besom sur sa proposition, mais, pendant la periode quinquennale, aucun changement 
ne devra avoir lieu dans le systeme adoptc.” 

The question, therefore, is whether the introduction of the proposed Article is a 
change in the “ systthne adopte.” 

I think it is. The new Article may contain provisions for liquidation by private 
arrangement which we should not have agreed to if proposed to the Commission. It 
is clearly a different“ systeme ” of liquidation. I am of opinion that we should insist 
on the necessity of the Powers concurring in the proposed Article, and ask to be 
furnished with the text of the proposed Article. 

The matter is one of urgency and importance, and the opinion of the Law Officers 
and Dr. Deane should be taken upon it, requesting their early attention to the 
question. 

J. P. 

February 21, 1877. 

Law Officers, as proposed.—D. Febniary 21. 


No. 105. 

Memorandum by Sir J. Pauncefote respecting Bankruptcy in the Mixed Tribunals. 

Conflict of Jurisdiction. 

[Mr. Vivian, No. 11, January 13; No. 17, January 23, 1877 ; Mr. Cookson’s Report thereon.] 

THERE is a conflict between the Mixed Tribunals and the Consular Courts in 
case of bankruptcy. 

It is as follows:— 

A British subject applies to his Consular Court to be adjudicated a bankrupt. 
An order is made and a schedule of creditors filed. A foreign creditor suddenly 
appears (the holder for instance of a bill of exchange on which the bankrupt is liable) 
The Mixed Tribunals thereupon claim jurisdiction under Article 9 of the R6glement 
Judiciaire, which declares that they shall have sole cognizance “ dc toutes les contesta¬ 
tions cn mature civile ct commercialc entre indigenes ct (Strangers, ct entre (Strangers 
dc nationalites differentes ‘ en dehors du statut personnel .’ ” 

In such a case as above suggested by way of illustration the Mixed Tribunals are 
not agreed as to the course which should be adopted. 

The Court of Alexandria consider that if the Consular Court is once seized of the 
bankruptcy, the Mixed Tribunals are incompetent to deal with it; but the Consular 
Court should not take cognizance of the bankruptcy without examining the schedule 
of creditors, and if a foreign creditor appears in it, the Consul should refuse to entertain 
the case. 

The Court of Ismailia, on the other hand, hold that if in the course of bankruptcy 
proceedings in a Consular Court a foreign creditor appears the proceedings collapse at 
once, having been void ah initio .* 

The Court of Cairo are divided. Three judges agree with the Court of Alexandria, 
and four with the Court of Ismailia. So that out of the total of twenty-one judges, 
ten are of opinion that the Consular Court, if once seized of the bankruptcy (no foreign 
creditor appearing in the schedule at the time of the adjudication), it has sole jurisdic¬ 
tion though a foreign creditor may afterwards appear; and eleven judges are of opinion 
that if a foreign creditor appear the proceedings in the Consular Court become void. 

* It appears to me that this view is correct, having regard to the terms of the Order in Council suspending 
the jurisdiction of our Consular Courts in all such matters and cases as come within the jurisdiction of the Mixed 
Courts. 
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As a remedy for this unsatisfactory state of things these three Courts concur in 
recommending that exclusive jurisdiction in all cases of bankruptcy should be vested 
in them. 

Dr. Arpa (in his report inclosed in Mr. Vivians’s No. 11) and Mr. Wallis (in his 
report in Mr. Vivian’s No. 17, are botli opposed to this scheme, and urge the retention 
of Consular jurisdiction in bankruptcy where at the time of the adjudication no foreign 
creditor appears in the schedule. .Indeed Mr. Wallis goes further, and thinks that 
in all cases of bankruptcy the proceeding should take place in the Consular Court 
of the bankrupt’s nationality. 

On the other hand Mr. Cookson (see his report on the despatches under considera¬ 
tion) is of opinion that on the whole it would be best to give exclusive jurisdiction in 
bankruptcy to the Mixed Tribunals. 

The Law Officers in 1873 expressed a similar opinion (see their report of April 7, 
1873, in Printed Correspondence, 2,548, p. 215). 

AU the judges in Egypt are of course agreed that there should be no double 
jurisdiction.* 

I confess that I am inclined to agree with Mr. WaUis.f In China the principle 
which he advocates is in force, that is to say, in bankruptcy as well as in all other 
cases —actor sequitur forum rei. A debtor must be made bankrupt in his own Consular 
Court, and I have never heard any complaint against this system. 

Great care was taken in drawing up the Egyptian Codes to exclude the jurisdiction 
of the new Tribunals over matters of personal status, and the qustion discussed in the 
reports of Dr. Arpa and Mr. Wallis, whether the new Tribunals have not assumed a 
jurisdiction in bankruptcy against foreigners whicli they do not legally possess, is one 
which deserves at the present moment careful consideration. • 

On this point I would refer to the Report of the Erencli Commission, p. 28 of 
the Printed Correspondence, 2,548, under the heading of “ Restriction a la competence 
de ces Tribunaux; Statut Personnel.” Also to the report of M. Sandbrcuil, p. 133 
(same Correspondence), under the head of “Code dc Commerce,” and to the two 
French Memoranda, at pp. 212—213. 

The view of the French Commission was that a foreigner should only be adjudi¬ 
cated a bankrupt in the Court of his own nationality; and that a foreign creditor 
might establish a disputed claim against the bankrupt estate by bringing a suit 
against the assignee in the Mixed Courts, and having recovered judgment, might then 
claim under the bankruptcy in the Consular Court, and vice versa, that the assignee 
in the Consular Court might sue a foreign debtor of the bankrupt in the Mixed 
Courts. 

This is the practice now, and it is open to serious objections (see as to this 
Dr. Arpa’s Report). 

M. Sandbrcuil, in his criticisms on the Code de Commerce, after referring to 
the views above stated in regard to the personal status as affected by bankruptcy, asks 
whether the intention of the Commission has been sufficiently secured by Articles 204 
and 208 of the Commercial Code. 

In the Civil Code Article 4 clearly excludes from the new jurisdiction all questions 
of personal status. 

Article 204 of the Commercial Code relating to a petition for adjudication by the 
bankrupt himself, and Article 208 to a petition by a creditor arc, as M. Sandbrcuil 
observes, by no means clear, and it appears to mo evident that, in his opinion, bank¬ 
ruptcy jurisdiction was not within the scope of Article 9 of the Bhglement Judiciaire, 
which restricts the jurisdiction of the new Tribunals to questions “ en dehors du statut 
personnel,” and that the Articles of the Commercial Code, which he cites, did 
not render this sufficiently apparent. As, however, no change can be made without 
the assent of all the Powers, and some fresh Articles are indispensable to put 
an end to the existing conflict, there is a prospect of this question being cleared 
up. 

* If the 9th Article of the Begleinent applies to eases of bankruptcy there can be no double jurisdiction, as 
the Order in Council of February 1, 1876, suspended the Consular jurisdiction in all matters and cases within the 
jurisdiction of the Egyptian Tribunal', 

t Looking at the general scheme of Egyptian law reforms and Mixed Tribunals, I certainly think that in 
theory the Mixed Tribunals ought to be entrusted with bankruptcy jurisdiction to the exclusion of Consular Courts; 
but f have great doubts whether as a practical question it would not be more to tho interest of British subjects in 
Egypt to class bankruptcy as within the exception of question relating to persona] status" and to be reserved for 
the forum of his nationality. Dr. Arpa, though of opinion that they have jurisdiction under Article 9 of the 
Rdglemcnt, admits that the fact of bankruptcy in\ol\ing a change ot personal status is a grave objection to that 
jurisdiction having been granted to them. 

[97] 2 K 
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I think the papers should now he referred to the Law Officers and Dr. Deane, 
wlio should he requested to inform Lord Derby whether they are of opinion that 
7 n f ru P tc y jurisdiction was vested in the Mixed Tribunals by the terms of Article 9 
ol the B^glement Judiciaire. Also whether they are of opinion that exclusive juris¬ 
diction in bankruptcy should be vested in those Tribunals as proposed, and, if so, 
whether they would recommend that as a condition to the assent of Her Majesty’s 
Government to this course, any modification in the Code of Bankruptcy as adminis¬ 
tered by the new Tribunals, should be insisted on. 

. 1870 Sir Robert Collier, Sir J. Coleridge, and Sir Travers Twiss stated that, 

without pledging themselves to all the details of the Codes, they were of opinion 
that they had been framed on principles sufficiently in harmony with European 
jurisprudence to justify Her Majesty’s Government in assenting to their adoption 

as the basis of the new judicial system in Egypt. (See printed Correspondence, 
p. 37). 

Whether they contemplated at the time bankruptcy proceedings against British 
subjects does not appear. But the Commercial Code which embraces bankruptcy is 
substantially founded on the Codes in force in Prance and Italy (see per Sandbreuil, 
p. 133), and if the exclusive jurisdiction in bankruptcy be granted to the new Tribunals' 
the British merchant in Egypt will be no worse off than the British merchant in Prance 
and m Italy. The principal inconvenience will be that he must keep his books on a 
different system, and if his dealings are as a general rule confined to transactions with 
other British merchants, he will find this a most irksome innovation necessitated 
simply by the possible contingency of his bankruptcy. 

J. P. 

February 20, 1877. ' 


I concur. This is a matter which should be carefully dealt with, as it may 
seriously affect British commercial interests. It certainly appears to me that if the 
majority of the creditors are British the bankruptcy should be dealt with by British 
law, but I do not profess to be able to give a useful opinion on such a matter. 

Refer to Law Officers as proposed. 

T. 

D .—February 21, 1877. 


No. 106. 

The Earl of Derby to Mr. Vivian. 

(Telegraphic.) Foreign Office, February 24, 1877, 4’20 p.m. 

SEND home as early as possible two copies of the “ Rbglcment Judiciaire ” and 
Codes of Law and of the proces verbaux of the Commission. 


No. 107. 

Sir A. Paget to the Earl of Derby.—(Received February 27.) 

(No. 57.) 

My Stt Rome, February 22, 1877. 

WIIH reference to your Lordship’s despatch No. 33 of the 27th ultimo, I 
communicated to the Italian Government the copies of two despatches addressed to 
Her Majesty s Agent and Consul-General at Cairo, recommending certain amendments 
m the Civil Code of the Mixed Tribunals in Egypt, with a view to meeting the case of 
the dispute between the Daira of the Khedive and the Law Courts; and I have the 
honour to inclose copy and translation of Signor Melegari’s reply, thanking me for the 
communication, and informing mo that the Italian Agent at Cairo has been instructed 
to approve the proposed correction in the Code. 
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No. 105*. 

Mr. Vivian to the Earl of Derby.—(Received February 23.) 

(No. 38. Political.) 

My Lord, Cairo, February 15, 1878. 

IN my despatches quoted in the margin* I submitted very fully to Her Majesty’s 
Government a question that had arisen between the Tribunals of the Reform and 
certain of the Consular Courts in Egypt (particularly the Erench) in respect to the 
right of jurisdiction in cases of bankruptcy, in which creditors of a different nationality 
to that of the bankrupt might eventually be found to be interested, and I communi¬ 
cated to your Lordship the proposal made by the Court of Appeal to solve the diffi¬ 
culty, as well as the counter proposal of the Erench Government. Your Lordship is 
also in possession of the views of the Judges of Her Majesty’s Consular Courts at 
Alexandria and Cairo upon this question. Although I have as yet received no answer 
to my despatches, I would not press this matter upon your Lordship’s attention at a 
moment when your time is otherwise fully engrossed were it not, as your Lordship will 
see from the inclosed letter from Cherif Pasha, that the Egyptian Government and 
the Court of Appeal are anxious to know the opinion of Her Majesty’s Government 
upon their proposal with a view to terminate in accord with foreign Powers a dispute 
the prolongation of which is impeding the administration of justice, and giving rise to 
frequent and regrettable conflicts of jurisdiction between the Consular and Mixed 
Courts. 

I therefore venture to ask whether ner Majesty’s Government have come to any 
decision upon this question. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 105*. 

Cherif Pasha to Mr. Vivian. 

Mon cher Agent, Cuire, le 14 Fevrier, 1878. 

PAR d6peche du 23 Ddcembre, 1876, ce Ministbre a cu l’honneur d’appeler 
l’attention de 1’autorite Consulaire sur des conflits de competence survenus, en mature 
de faillite, entre les Tribunaux de la R6forme et des Tribunaux relevant de la dite 
autoritd. 

En signalant les embarras et les complications qui pouvaient resulter de ces 
conflits, ce Minist6re a donne communication d’un Rapport do la Cour, qui faisait 
ressortir la ndcessitd de rem<$dier h la situation, par l’adoption d’un systbme propre a 
unifier l’action de la justice, et indiquait les moyens les plus cfficaccs pour atteindre ce 
but. 

J’ignore, mon cher Agent, qu’ellc suite a 6t& donn^c h cette communication, et je 
mo permets de vous la rappeler aujounl’hui sur une nouvelle ddmarclio de la Cour qui 
insisto d’autant plus sur une solution que les conflits en question ont arrete la marche 
rdguliere des differentes affaires pendantes en la mature. 

Espdrant que vous voudrez bien vous-memo la rappeler a la bienveillante attention 
du Gouvemement de Sa Majestd, je vous prdsente, &o. 

(Sign6) CHfiRIE. 


* To Foreign Office, No. 11, Political, January 13; No, 
April 7 ; and No. 93, Political, April 13, 1877. 

[ 97 ] 


72, Political, March 29; No. 8G, Political, 

2 K* 


I have, &c. 

(Signed) A. PAGET. 
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Inclosure in No. 107. 

M. Melegari to Sir A. Paget. 

(Translation.) 

•Sir, Rome, February 20, 1877. 

IN a note dated the 7th instant your Excellency sent me copy of two despatches 
which the Eoreign Office addressed on the 11th January last to Her Britannic Majesty’s 
Consul-General at Cairo, in order to call the attention of the Government of the 
Khedive to the advisability of removing henceforth every motive for disagreement 
between the Administration and the Mixed Tribunals, by the insertion in the Civil 
Code of the enumeration of the cases in which the Tribunals are competent to take 
cognizance of an act of the Administration, in accordance with the terms of the 
11th Article of the Judicial Regulations. 

This defect in the Egyptian Code had already been mentioned by the eminent 
jurisconsult, now my cotleague in the Department of Grace and Justice, in the elabo 
rate report presented by him to the Chamber in the name of the Board commissioned 
to examine the project of Judicial Reform in Egypt. Thus Commcndatorc Mancini 
proposed that as a provisional measure such an interpretation of the 11th Article of 
the Judicial Regulations should be adopted as would render the Court of Appeal itself 
competent to decide whether an act of the Administration as injurious to the acquired 
rights of a private individual had to be subjected to the competency of the 
Tribunals. 

At all events the present suggestion of the British Government appears to us 
practical and opportune. Whilst, therefore, I thank your Excellency for your 
courteous communication, I think it right to add that the King’s Agent in Egypt has 
been instructed to address himself to the Minister’s of the Khedive in terms of 
approbation and encouragement, whenever the Viceregal Government may show itself 
disposed to adopt the proposed correction of the Code, in unison with the Powers 
interested. 

I avail, &c. 

(Signed) MELEGARI. 


No. 108. 

Lord Tcnterden to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, February 28, 1877. 

I AM directed by the Earl of Derby to transmit to you two despatches fr»m 
Mer Majesty’s Agent and Consul-General in Egypt,* inquiring whether it is necessary 
that the Judicial Coruts in Egypt should obtain the consent of the Powers to the 
addition to the Egyptian Code, under Article 12 of a General Law, empowering them 
to sanction and protect an equitable arrangement between a debtor and his creditors. 

I inclose a Memorandum drawn |up by Sir Julian Pauncefote on the subject, 
together with the former papers ; and I am to request that you will favour Lord Derby 
with your opinion upon the instructions which should be given to Mr. Vivian by Her 
Majesty’s Government. 

I am, &c. 

(Signed) TENTERDEN. 


No. 109. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, February 28, 1877. 

I AM directed by the Earl of Derby to request that you will take into your 
consideration the inclosed despatch from Her Majesty’s Agent and Consul-General in 
Egypt,! containing a copy of a letter from the Egyptian Government upon the subject, 
of the date at which the quinquennial period, for which the Mixed Courts Avcre 
established, should commence. 

I am to request that you will inform Lord Derby of your opinion on this point. 

* Nos. 98 and 100. f No. 90. 
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* 

^ ^' n ? ex . a Memorandum by Sir J. Paunccfote,* in which he draws attention 
to the Order in Council of the 1st February, 1876, as bearing on the question. 

I am, &c. 

(Signed) TENTERDEN. 


No. 110. 

Mr. Vivian to the Earl of Derby.—(Received March 12.) 

(No. 43. Political.) 

My Lord, Cairo , February 26, 1877. 

IN compliance with your Lordship’s telegram of the 24th instant, I have the 
honour to transmit to you two copies of the “ Codes Egyptiens precedes du Bhglcment 
dOrganisation Judiciairc,” together with one copy of the “Proems Yerbaux de la 
Commission Internationale.”! 

I have, &c. 

(Signed) C. VIVIAN. 


No. 110*. 

Mr. Vivian to the Earl of Derby.—(Received March 12.) 

(No. 49. Political.) 

My Lord, Cairo, March 5, 1877. 

WITH reference to my despatch No. 11 of the 13th January, respecting the claim 
of the Mixed Tribunals to assume jurisdiction in all cases of bankruptcy, without regard 
to the nationality of those concerned, I have the honour to inclose, for your Lordship’s 
information, a copy of a newspaper containing a decision lately given by the Court of 
Appeal ot Alexandria to the effect that whenever creditors of a different nationality 
appear at any stage in bankruptcy proceedings, tbe Mixed Tribunals alone are thence¬ 
forward competent to deal with the case, notwithstanding that a Consular Court may 
have been previously seized of it. 

The case in point involves a conflict of jurisdiction between the French Consular 
Court and the Mixed Tribunals. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 111. 

Count Andrassy to Count Beust.—(Communicated to the Earl of Derby by Count Bcust, 

March 13.) 

(Traduction.) 

LE Consul Imperial et lloyal au Cairo me mande quo le Ministrc dcs Affaires 
Etrangeres a demande dans uno Cireulaire adressee aux Representants dcs Puissances 
quel est, d’apros l’avis de lours Gouvcrnements, le join ou aurait commence la periode 
de cinq ans pendant laquelle il a etc convcnu que provisoirement et ii titre d’essai la 
juridiction des Tribunaux Mixtes serait introduite sans abroger pendant ce temps le 
nouveau Code Egyptien. 

Nous avions cru d’abord qu’il fallait eonsiderer le 1" Fevricr, 1876, commc le jour 
ou ces Tribunaux ont commence do fait a f'onctionner, les parties litigantes n’ayant pas 
pu avant ce jour porter leurs plamtcs et faire lours demandes devant les Chancelleries 
des dites Cours. 

Le mcme jour a aussi 6te fixe ofhciellemont commc la date du commencement du 
terme de six mois dans lequel dcs actions des sujets Austro-IIongrois contro le 
Gouvernement Egyptien peuvent etre portees devant les Chambres speciales dcs 
nouveaux Tribunaux constitutes ad hoc. 

D’un autre c6te, copcndant, le 1" Janvier, 1876, a etc accepts commc la date du 

« No. 103. 

t The Froces-Vcrbnux being out of print, I am obliged to send the Chancery copy, which I request may be 
returned.—C\ V. 
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commencement du terme d’essai pareequo ce jour la a eu lieu 1’installation des Juges 
charges des travaux prdparatoircs dans le Palais de Justice par le Ministre de Justice, 
aprbs quoi la Cour s’est constitute. 

On a fait observer encore que les nouveaux Tribunaux ont ttt deja solennellement 
inaugurts le 28 Janvier, 1875, par le Khedive, et que le commencement do la 
premitre annte de 1’administration de la justice a ttt fixte par le Rtglement pour le 
service inttrieur du 1" Novembre, 1875, que par eonstquent Tune des deux dates prt- 
cittes pourrait etre comptte comme point de depart. 

Le Ministtre Imptrial et Royal no saurait approuver ce dernier point de vue. 
Cepcndant e’est un sujet de doute si e’est le l cr Janvier ou le 1" Ftvrier que commence 
Ytritablement le terme d’essai de cinq ans. 

Dans tous les cas il est a dtsirer qu’on s’accorde sur une interpretation gtntrale- 
ment acccptec, et nous sommes disposes a nous ranger dans cette question a l’avis de 
la majoritt. 

Je prie done votre Excellence de me mettre au courant de l’opinion qui prtvaut a 
ce sujet auprts du Gouvernement Britannique. 

Agreez, &c. 


No. 112. 

The Law Officers of the Crown and Dr. Deane to the Earl of Derby.—(Received March 14.) 

My Lord, Temple, March 12, 1877. 

WE are honoured with your Lordship’s commands, signified in Lord Tenterden’s 
letter of the 28th ultimo, stating that he Avas directed by your Lordship to request that 
we would take into our consideration the inclosed despatch from Her Majesty’s Agent 
and Consul-General in Egypt, containing a copy of a letter from the Egyptian 
Government, upon tbe subject of the date at which the quinquennial period for 
which the Mixed Courts Avere established should commence. 

That Lord Tcnterden was to request that we AA r ould inform your Lordship of our 
opinion on that point. 

That Lord Tenterden annexed a Memorandum by Sir Julian Paunccfote, in Avhich 
he dreAV attention to tbe Order in Council of the 1st February, 1876, as bearing on 
the question. 

In obedience to your Lordship’s commands, we have the honour to report— 

That, in our opinion, the 1st February, 1876, is the date Avhen the quinquennial 
period for which the Mixed Courts were established, should commence. 

But your Lordship might, as suggested by Sir Julian Paunccfote, properly act in 
fixing the date with the other Powers, taking the date, hoAvever, to be either the 1st 
January or 1st February, 1876. 

We have, &c. 

(Signed) JOIIN 1IOLKER. 

4 HARDINGE J. GIFFARD. 

J. PARKER DEANE. 


No. 113. 


The Law Officers of the Crown and Dr. Deane to the Earl of Derby.—(Received March 14.) 

My Lord, Temple, March 12, 1877. 

WE are honoured Avith your Lordship’s commands, signified in Lord Tenterden’s 
letter of the 28th ultimo, stating that lie Avas directed by your Lordship to transmit to 
us tAvo despatches from ller Majesty’s Agent and Consul-General in Egypt, inquiring 
Avhether it Avas necessary that the Judicial Courts in Egypt should obtain the consent 
of the PoAvers to the addition to the Egyptian Code, under Article 12 of a general 
Luav, empowering them to sanction and protect au equitable arrangement botAveen 
a debtor and his creditors. 


That Lord Tenterden inclosed a Memorandum draAvn up by Sir Julian Pauncefote 
the subject, together Avith the former papers, and that he (Lord Tenterden) was to 
most that avo Avould favour vour Lordship Avith our opinion upon the instructions 


on tne subject, together AVitn the former papers, ancl that no f-Loru i 
request that aa-o Avould favour your Lordship Avith our opinion upon 
which should be given to Mr. Vivian by ller Majesty’s Government. 
[971 
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In obedience to your Lordship’s commands, we have tbe honour to rep ort— the 

• i. P ro P os . e( i ne Y Law may work a material change, for instance, defeat 

rights of the dissentient minority of creditors. 

We are therefore of opinion that Mr. Vivian should be instructed not to give his 
consent to the proposed Law until the text of such Law has been seen and approved bv 
the Powers. 1 J 

We have, &c. 

(Signed) JOHN HOLKER. 

HARDINGE J. GIEEARD. 

J. PARKER DEANE. 


No. 114. 

General Menabrea to the Earl of Derby.—(Received March 15.) 
(Particulibre.) 

M. le Comte, ^ 35, Queen’s Gate, le 14 Mars, 1877. 

SELON le desir que m’avait exprimd votre Excellence dans le dernier entretiew 
que j’ai eu l’honneur d’avoir avec elle, je vous envoie ci joint un pro-Memorid relatif 
aux modifications que le Khddive voudrait introduce dans le Code de Commerce 
Egyptian. J’y ai uni le rapport du Consul-General d’ltalic qui se rcfbre a cette 
question. Ce pro-Memorid fait suite h celui que j’ai cu deja l’honneur de transmettre 
h votre Excellence en date du 31 Janvier passe. 

En attendant que votre Excellence vcuillc bien me faire connaltre les vues du 
Cabinet Anglais a ce sujet, je le prie d’agreer, &c. 

(Signe) MENABREA. 


Tnclosure 1 in No. 114. 

Pro-Memorid. 

L’AMBASSADEUR d’ltalie, se rbferant a la conversation d’liier avec son 
Excellence M. le Comte de Derby, et faisant suite au pro-Memorid du 31 Janvier 
passd, s’empresse de transmettre confidentiellemcut a son Excellence une copie d’un 
autre rapport du Consul-General du Roi en Egypto concernant la proposition du 
Gouverncment du Vice-Roi pour la modification *des nouveaux Codes en matibrc de 
faillites. 

La lecture de ce rapport et des pieces qui y sont annexecs n’a pas modifie la 
premiere impression du Gouvernement Italien. Quoique il se reserve d’examiner 
encore davautage la substance de la question, il est cepcndant d’avis que, dans le cas 
ou une reforme soit jugec neccssaire dans la legislation civile de l’Egypte, il ne suffit 
pas que les Puissances soient interrogees sur l’opportunite des dispositions dont il 
s’agit, mais il est neccssaire quo le Gouvernement du Khedive adopte le systeme qu’il 
a suivi pour rensemblc de toutes scs lois modiliecs. Il faudrait en consequence que 
le Gouverncment de Son Altesse communique prealablemcnt le textc do l’adjonction, 
qu’il ddsire introduce, aux Gouvcrncments rcspectifs, afm que ccs derniers puissent 
avoir des informations exactes sur l’argument a l’egard duquel ils devront se pro- 
noncer. Dans le cas actucl, ce systbmc parait etre d’autant plus neccssaire qu’il s’agit 
d’une loi nouvelle dont la porteo pourrait etre des plus importantes pour toute une 
classe do creanciers etrangers. 

Le General Menabrea, dans l’attente do connaltre l’opiuion du Cabinet Anglais it 
ce sujet, prie son Excellence M. le Comte de Derby de vouluir bien lui restituer (avec 
les pibccs qui etaient jointes au pro-Memorid du 31 Janvier) le document qu’il a 
l’honneur de lui communiquer aujourd’liui pour son information personnels, et afin de 
continuer l’echange do vues qui a lieu entre les deux Gouvcrnoments sur la question 
qui a 6t6 soulcvde on Egypte. 

35, Queens Gate, le 14 Mars, 1877. 
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Inclosurc 2 in No. 114. 


Signor Martino to Signor Melegari. 

Eccellenza, Cairo, 13 Febbraio, 1877. 

CON dispaccio del 16 scorso Dieombre, accennai all’Eccellenza vostra le intelli- 
genze che si stavano seambiando tra il Governo Vicereale e la Corte d’Appello, perch6 
questa colmasse con nuove disposizioni di legge la lacuna che si riscontra nei codici 
rispetto al fallimcnto dei non commercianti. 

L’Ecccllcnza vostra, trattandosi di argomento ncl quale sono implieati gl’interessi 
dei Regi sudditi, possessori di boni della Daira, ha ordinato, con suo dispaccio del 
30 Diccmbrc, di tencrla diligentemente informata di tuttocib che potesse progettarsi o 
deliberarsi in proposito. 

Durante la mia assenza, il Signor Vitto ha riferito a vostra Eccellenza, con 
rapporto dell’ll Gennaio, la discordanza di opinione tra il Governo Egiziano e la 
Magistratura, e come la Corte d’Appello avesse consigliato di sottoporre il progetto 
all’esame dei Governi d’Europa. 

Attcncndosi a questo partito, Cherif Pacha ha diramata, in data del 1° correntc, 
a tutti i Rapprescntanti Esteri, una Circolare, con la quale esprime il concetto del 
Governo Egiziano di voler colmarc la lacuna esistente nei Codici, eon una legge speciale 
che regoli la posizionc giuridica dei debitori in huona fede di frontc ai creditori, 
mediantc la formazione di un eoncordato omologato dell’autorita giudiziaria. 

Il Signor De Lew, agente di Russia, decano in mia assenza, ritenendo utile uno 
scambio d’idee tra tutti i Rapprescntanti Esteri prima di sottoporre la questione ai 
rispettivi Governi, ha creduto riunire tutti i suoi collcglii. La riunione ebbe luogo il 
6 correntc, ed il Signor Cliicco v’intervenue con istruzioni del Signor Vitto, di limitarsi 
a sentire le opinioni clic sarebbero svolte, e riferirnc. 

Nessuno aveva istruzioni del proprio Goierno, eceetto Unglue, 'J quale di< liia.ro 
di aver riccvuto per telegrafo l’ordine di non pconuneiavsi n& pro ne contro if progetto, 
finely non si fosse studiata a fondo la questione. S’impegnb nondimeno una discus- 
sione genorale, e le conclusioni dell’adunanza furono: che il decano dovesse far 
conoscere a Cherif Pacha che i Governi respettivi non potrebbero cssere pienamente 
edotti sulla opportunity della legge in questione se non dopo la comunicazione del 
progetto della legge, lo studio del tosto potendo solo fornirc gli dementi di apprezza- 
mento ncccssari in cib che concerne la questione di forma e di competenza. 

Se no formo proecsso verbale, del quale unisco copia, ed il Signor De Lew lo 
comuuieb a Cherif Pacha. 

A questo punto trovai la questione al mio ritorno in questa residenza. Il Ministro 
Egiziano non ha aneora risposto, e si dice che i Magistral della Corte d’Appcllo, ai quali 
spetta csclmivamente la redazioue della legge, pretendano che si debba sottomettere 
all’approvazione dei Governi soltanto 1’opportunity della legge, e la necessity di colmare 
la lacuna esistente nei nuovi Codici, ma die considererebbero come un’offcsa l’obbligo 
di sottoporre ad esame anehc il testo. 

L’illustre giurcconsulto, attualmentc Ministro Guardasigilli di Sua Maestii, nella 
relazione presentata al nostro Parlamento sulla Riforma Giudiziaria Egiziana, ha 
scgnalate molte laeune nei nuovi Codici; ha suggeriti saggi eonsigli per colmarle; e, 
volendo pure ammettcre giustiflcatc aleune critiehe, conchiuse con queste parole: “ Al 
certo questi voti di miglioramenti legislativi sono conformi agli ultimi progressi delle 
scicnze giuridiehe e sociali; nb vi sarebbe a temcre di trovare in noi avvorsari, e 
ncanche tiepidi fautori del loro aceoglimento. Ma se anehe nei fatto codesti rimpro- 
veri J'osseri pienamente fondati, vorremmo pure alia nostra volta dimaiularc se davvero 
parrebbo prudente consiglio accumulare un doppio sperimonto anzicchb per ora 
introdurre cib che altrovo fu giii dall’esperienza giudicato, e quindi riserbare dopo un 
primo periodo di edifieazione l’opera successiva del miglioraro o correggcre.” 

Prego rEcccllenza vostra di voler prcndcro in consideraziono la questioue di cui 
si tratta e danni quelle istruzioni che credera opportune. 

Gradisca, &c. 

(Eirmato) G. DE MARTINO. 
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Inclosure 3 in No. 14. 

Cherif Pasha to Signor de Martino, February 1, 1877. 

[See Inclosure in No. 98.] 

Inclosure 4 in No. 14. 

Proces-Verbal. 

CE jourd’kui, le 6 Fdvrier, 1877, a trois Inures de relevbc, le Corps Diplo¬ 
matique et Consulaire s’est rcuni dans le grand salon de l’Agence et Consulat-Genbral 
d Angleterre au Caire, sous la presidence de son doyen temporaire, M'. de Lew, Agent 
et Consul-General de Russie, en vertu d’une convocation dont la teneur suit:— 

[Suit la lettrc de M. de Low.] 

Etaient presents, MM. les Reprbsentants d’Allemagne, d’Autriche-Hongrie, de 
Belgique, de Sa Majeste Britannique, d’Espagne, des Etats-Unis d’Ambriquc, de 
France, de Grdce, d’ltalie, des Pays-Bas, de Suede et Norvbge. 

< M- d® Bew ouvre la seance et donne lecture de In note suivante de son Excellence 

Cherif Pacha, Ministre des Affaires Etrangdres du Khedive, du 1" Fcvricr courant. 
No. 60. 

[Suit la note.] 

“ Afin de me conformer a la demande de Cherif Pacha, dit M. de Lew, j’ai rbuni 
le Corps Diplomatique et Consulaire, dans le hut de connaitre son opinion, et 
d’echanger avee mes collogues nos idees sur la question qui fait l’objet de la note.” 

“ MM. le Comte de Noidans, Durutti, Anslyn, Anker, Bodker, et Ortega de 
Morejon font observer que rexistencc de la note leur btait inconnue; ils n’ont en 
consequence pas etc a meme dc l’btudier, de la communiquer a leurs Gouvernements 
respectifs. Prives d’instructions, ils sc voient obliges de faire les plus grandes 
reserves. Ils regrettent que le Ministre du Khedive ne se 6oit adressc qu’st quelques 
Puissances. La nouvelle loi a bdietcr, pensent-ils, regarde indistinctemcnt tous les 
Gouvernements qui ont adhbrb a la rbforme judiciairc; ils ont ainsi le droit d’etre 
consultds.” 

Un ddbat general, s’engage. On est d’avis quo la discussion ne saurait avoir lieu, 
que le texte et la portde du projet do loi line fois connus; d’aillcurs les instructions 
manquent. Cependant on est gdndralement d’avis qu’il y a lieu de pourvoir a la 
lacune signalbe, eu dgard aux circonstances actuclles, et vu l’urgcnce; ct l’opinion 
est drniso qu’il y aurait utilitd a dtablir l’opportunite du projet de loi rdglant la 
matiere. 

L’Honorable M. Vivian ajoutc que, d’aprds ses instructions, il croit devoir 
s’abstenir completement de la discussion, memo sur l’opportunitd de la loi cn question. 

M. le Baron des Michels propose la rdponse suivaute a la note de Cherif Pacha:— 

“ La premiere impression qui rdsultc de l’bchangc d’iddes qui a eu lieu dans la 
reunion Consulaire a dtd en faveur de l’opportunitd dc la loi. 

Toutef'ois, il a dtd reconnu gdndralement que les Gouvernements respectifs 
seraient plus utilement saisis dc la question par la production du projet de loi, l’dtude 
du texte pouvant seule fournir tous les dldments d’apprdciation ndeessaires en cc qui 
concerne les questions de forme et de compdtencc.” 

Cette redaction est acceptdc par la majoritd; M. Vivian maintenant cependant 
toutes ses reserves, et M. de Lew, en sa qualitd de doyen, est prid de la communiquer 
a Cherif Pacha, cn rdponse a sa note du l cr Fcvricr courant, No. 60. 

M. le doyen entretient ensuite ses colldgues d’une requete de plusieurs ndgociants 
du Caire, a la suite d’une decision du Tribunal Mixte du Caire tendant a la creation 
d’un Corps de Syndics privildgids pour la gestion ct le rdglcment des faillitcs. 

Les ndgociants se croient ldsds dans leurs droits et demandent a co que les 
Syndics soient choisis parmi les crdanciers du failli. Cette requete, dit M. dc Lew, 
m’a dtd transmisc par M. Travers, Consul d’Allemagnc, doyen du Corps Consulaire au 
Cairo. 

On est d’avis que cette question est du rcssort oxclusif des nouveaux Tribunaux ; 
cependant M. de Lew lit la rdponse a adresser a Chdrif Pacha, communiquant la 


demande des signataires de la requete, ainsi que le procds-verbal de la rdunion des 
Consuls du Caire, provo qude h ce sujet. 


La sdance est lev be a 5J heures de relevde. 


No. 116. 

Mr. Stuart to the Earl of Derby.—(Received March 17.) 

(No. 36.) 

My Lord, Athens, March 7, 1877. 

WIFH reference to your Lordship’s despatch No. 6 of the 27th January last, 
instructing me to communicate to the Hellenic Government the copies inclosed in it 
of two despatches which you had addressed to Her Majesty’s Agent and Consul- 
General at Cairo, recommending certain amendments in the Civil Code of the Mixed 
Tribunals in Egypt, with a view to meeting the case of the dispute between the Da'ira 
of the Khedive and the Law Courts, I have the honour to inclose herewith a copy of a 
note which I have received from M. Contostavlos, thanking me for the communication 
which I had accordingly made to him. 

I have, &c. 

(Signed) W. STUART. 


Inclosure in No. 115. 

M. Contostavlos to Mr. Stuart. 

M. le Ministre, Athenes, le uf‘ er , 18 77. 

JE m’empresse de vous accuser reception de la lettre que vous m’avez fait 
l’honneur de m’adresser le 24 courant, ainsi que des pi decs y annexdes, et concernant 
certains amendements a apporter au Code Civil des Tribunaux Mixtes d’Egyptd. 

En vous remerciant, M. le Ministre, de la communication de ces pidees, 
j’ai, &c. 

(Signd) CONTOSTAVLOS. 


No. 116. 

Lord Tenterden to Mr. Vivian. 

Foreign Office, March 17, 1877. 

LORD TENTERDEN presents his compliments to Mr. Vivian, and is directed 
by the Earl of Derby to return herewith the copy of the proccs-verbaux of the Inter¬ 
national Commission on Judicial Reforms in Egypt, sent in Mr. Vivian’s despatch, 
Political, No. 43 of the 26th ultimo. 

Mr. Vivian will be so good as to forward to this Office two copies of this paper 
whenever the same can bo procured. 


No. 117.- 

The Earl of Derby to Mr. Vivian. 

(No. 36.) 

Sir, Foreign Office, March 23, 1877. 

I HAVE received and considered your despatches Nos. 25 and 31 of the 2nd and 
7th ultimo, in which you inform mo of a proposal to enact, under Article 12 of the 
Civil Code, a general law empowering the Courts to sanction and protect an equitable 
arrangement between a debtor and his creditors; and you state your opinion that, 
under the Article in question, the Egyptian Government, in concert with the Court of 
Appeal, might, of their own authority, and without consulting the Powers, add such a 
law as is proposed to their Code. 

It appears to me that the proposed new law might work a material change in the 
existing judicial arrangements. For instance, it might defeat the rights of a dissen¬ 
tient minority of creditors. 

[97] 
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I have therefore to instruct you not to consent to its adoption until the text has 
been submitted to, and received the approval of, the Powers. 

I am, &c. 

(Signed) DERBY. 


No. 118. 

Mr. Vivian to the Earl of Derby.—(Received March 25.) 

(No. 62. Political.) 

My Lord, Cairo, March 16, 1877. 

WITH reference to your Lordship’s despatch No. 26 of the 9th instant, M. de 
Martino, the Italian Agent and Consul-General here, has informed me that he is 
instructed by his Government to support the offer of Her Majesty’s Government to 
assist the Khedive in specifying more clearly, by an amendment of the Egyptian 
Code, the proper interpretation of the 11th Article of the “ R&glement d’Organisation 
Judieiaire.” 

M. de Martino has addressed a note in this sense to the Egyptian Government. 
The proposal of Her Majesty’s Government is still under the consideration of the 
legal advisers of the Egyptian Government, who find it very difficult to frame a specific 
definition of the meaning of the Article in question. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 119. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

/ 

Gentlemen, Foreign Office, March 26, ] 877. 

I AM directed by the Earl of Derby to transmit to you papers relating to a 
conflict of jurisdiction in cases of bankruptcy which has arisen between the Mixed 
Tribunals and the Consular Courts in Egypt.* 

You will perceive that a proposal is made to confer on the Mixed Tribunals in 
Egypt exclusive jurisdiction in all cases of bankruptcy, without regard to the nation¬ 
ality of the parties concerned, such jurisdiction having, until now, been shared 
between the Consular and the Mixed Courts, according to the nationality of the 
bankrupt and his creditors. 

As this is a matter which may seriously affect British commercial interests, I am 
to request you to take the inclosed papers into consideration, and to favour Lord 
Derby with your opinion on them, and in particular as regards the following 
points:— 

1. Whether any jurisdiction in bankruptcy, where the debtor is a foreigner, was 
vested in the Mixed Tribunals by the terms of Article 9 of the Rbglemcnt Judieiaire; 
and, if so, whether proceedings in bankruptcy instituted in a British Consular Court 
become void in the event of a foreign creditor appearing who is entitled to claim under 
the bankruptcy. 

2. Whether you consider it desirable that exclusive jurisdiction in bankruptcy 
should be vested in the Mixed Tribunals as proposed; and, if so, whether you would 
recommend that, as a condition to the assent of Her Majesty’s Government to this 
course, any modification in the Code of Bankruptcy, as administered by the new 
Tribunals, should be insisted on. 

In connection with tliis subject, I am further to transmit to you a despatch from 
Her Majesty’s Agent and Consul-General in Egypt,f inclosing a copy of a newspaper 
containing the report of a Judgment of the Court of Appeal affecting the question 
under consideration. 

I am also to transmit a copy of the R5glemcnt d’Organisation Judieiaire and 
Egyptian Codes, and of the printed correspondence referred to in the inclosure to this 
letter. 

I am, &c. 

(Signed) TENTERDEN. 


The Earl of Derby to Mr. Vivian. 

(No. 39.) 

Sir, Foreign Office , March 26, 1877. 

I nAVE received and considered your despatch No. 19, Political, of the 26th 
January, inclosing a note addressed to you by Cherif Pasha, in which inquiry is made 
as to the views of Her Majesty’s Government respecting the proper date for the 
commencement of the period of five years for which the Mixed Tribunals were 
established. 

The date on which those Tribunals commenced to sit judicially was the 1st Feb¬ 
ruary, 1876, and Her Majesty’s Order in Council of the 5th February, 1876, suspended 
the jurisdiction of the British Consular Courts as regards all such matters and cases as 
should arise after the time when the Egyptian Courts began to sit and act judicially, 
and as should come within the jurisdiction of those Courts. Looking at the question 
from this point of view, Her Majesty’s Government consider that the 1st February, 
1876, is the proper date when the quinquennial period for which the Mixed Courts 
were established should, strictly speaking, commence; but if the other Powers 
interested prefer that the quinquennial period should be computed from the 1st January, 
1876, when the Palace of Justice was formally opened to the Judges, Her Majesty’s 
Government have no objection to offer to the adoption of that date. 

You will therefore inform his Excellency Cherif Pasha, in reply to his note, that 
it would be desirable to settle this point by agreement amongst the Powers, providing, 
however, that the date adopted be either the 1st January or the 1st February, 1876. 

I am, &c. 

(Signed) DERBY. 


No. 121. 

The Earl of Derby to Count Beust. 

M. l’Ambassadeur, Foreign Office, March 26,1877. 

IN reply to the Memorandum which your Excellency did me the honour to 
place in my hands on the 13th instant, relative to the date at which the period of five 
years, for which the Tribunals of the Reform in Egypt were established, should 
commence, I have the honour to make the following observations explanatory of the 
vieAVS of Her Majesty’s Government on this question. 

The date on which the Mixed Tribunals commenced to sit and act judicially, was 
the 1st February, 1876, and from that date the jurisdiction of the British Consular 
Courts in Egypt was suspended by Order of Her Majesty in Council, as regards 
all such matters and cases as should come under the jurisdiction of the Mixed 
Tribunals. 

Looking at the question, therefore, from this point of view, Her Majesty’s 
Government consider that the 1st February, 1876, is the proper date from Avkieli the 
quinquennial period should be computed, but if the other PoAvers interested prefer 
that it should be computed from the 1st January, 1876, when the Palace of Justice 
was formally opened to the Judges, Her Majesty’s Government have no objection to 
offer to the adoption of that date. 

I have therefore instructed Her Majesty’s Agent and Consul-General in Egypt, 
to inform his Excellency Cherif Pasha, in reply to the communication Avhich he, in 
common Avith the Agents of the other Powers, had received on this point, that ller 
Majesty’s Government arc of opinion that the matter is one Avhich should be settled 
by agreement between the Potvers, providing that the date fixed should be either the 
1st January or the 1st February, 1876. 

I am, &c. 

(Signed) DERBY. 
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No. 122. 

Count Munster to the Earl of Derby.—(Received March 28.) 

(Translation.) 

My Lord, German Embassy, March 26, 1877. 

WITH reference to the conference which I recently had with your Excellency 
on the question, from what date onward the five years term settled in the judicial 
regulations for the experimental operation of the new Mixed Courts in Egypt is to be 
reckoned, I do myself the honour of submitting a Memorandum herewith inclosed, in 
which the view of the Imperial Government on this subject is thoroughly explained. 

With, &c. 

(Signed) MUNSTER. 


Inclosure in No. 122. 

Memorandum. 

(Translation.) 

THE Egyptian Government has, by means of a Circular note dated 28th January 
last, from Clierif Pasha to the Consuls-General of the Powers concerned in the 
Judicial Reform, brought the question under discussion from what date onward the 
five years term settled in the judicial regulations for the experimental operation of the 
new Mixed Courts is to be reckoned. 

The dates which, according to the view of the Egyptian Government, may come 
into question herein, are the 28th January, 1875, on which day the Viceroy formally 
opened the new Courts; the 1st of November, 1875, as the time fixed by the regula¬ 
tions for the commencement of the first judicial year; the 1st January, 1876, at 
which date the Courts constituted themselves; and finally the 1st Eebruary, 1876, 
as the period from which onward the Courts have received the complaints of the 
parties. 

Inasmuch as it is to be insisted that the institution of the new Courts depends 
upon the consent of the Powers therein concerned as the condition of its existence, 
and in the negotiations for effecting the reform carried on amongst the Powers late in 
the autumn of 1875, there was a distinct understanding to await the 1st January 
as the period for the organization of the Courts to come into force; according to the 
German notion, the dates of 28th June and 1st November, falling within the year 

1875, should, as a matter of course, be left out of consideration in fixing the five 
years epoch. In order to determine whether the 1st January or the 1st Eebruary, 

1876, should be adopted for the period of commencement, it seems decisive that the 
Courts actually constituted themselves on the first-mentioned day for the performance 
of the duties imposed on them by Treaty, after the consent of the Powers had been 
obtained; it is true they were not accessible to parties seeking justice until the 
1st Eebruary, but in the interval between the 1st January and the 1st Eebruary, the 
Courts undertook a scries of preparatory official labours necessary for this origination 
of the reform, and the administration of justice, which labours are inseparably con¬ 
nected with the entire institution of the reform, and therefore must be considered as a 
performance of duty by the Courts. 

Eor the Imperial German Government there is yet a special circumstance which 
induces it to declare for the 1st January, 1876, as the period of commencement; it is 
that by the Imperial Ordinance of 23rd December, relative to the restriction of the 
jurisdiction of the German Consuls in Egypt, the 1st January, 1876, is expressly 
indicated as the day on and after which that restriction is to come into force for a 
term of five years. 


No. 123. 

Lord Lyons to the Earl of Derby .— (Received March 28.) 

(No. 237.) 

My Lord, Paris , March 27, 1877. 

IN my despatch No. 82 of the 3rd ultimo, I had the honour to report to your 
Lordship that I had, in obedience to your orders, communicated to the Ercncli Govern- 
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ment copies of your despatches to Mr. Vivian, Nos. 2 and 3, both of the 11th January 
last, recommending certain amendments of the Egyptian Civil Code, with a view to 
meeting the case of the dispute between the Daira of the Khedive and the Mixed 
Tribunals. 

I have the honour to transmit herewith to your Lordship, a copy of a note dated 
the 21st instant, which I received last night from the Due Decazes in answer to this 
communication. 

The note states that information has been received that the Khedive now desires 
to put an end to his private pecuniary embarrassments, by introducing into the Civil 
Code enactments respecting insolvability applicable to his own case. 

The Due Decazes appears to look with favour upon this mode of proceeding, 
but at the same time declares that the Erencli Government holds that the collective 
assent of all the foreign Powers concerned is necessary to give effect to any additions 
or modifications to be introduced into the Codes accepted by those Powers for the use 
of the Mixed Tribunals. 

I have, &c. 

(Signed) LYONS. 


Inclosure in No. 123. 

The Due Decazes to Lord Lyons. 

M. PAmbassadeur, Versailles, le 21 Mars, 1877. 

VOUS avez bien voulu me comnumiqucr, sous la date du 3 Eevrier, le texte do 
deux depeclies confident idles adressees par Lord Derby au Consul-General d’Angle- 
terre cn Egyptc, ct dont l’objet etait dc provoquer unc entente entre le Gouvcrncment 
du Khedive ct les Puissances qui ont adhere ii la reforme judieiaire, afin d’introduire 
dans le Code Civil, applique par les Tribunaux Mixtes, des dispositions additionnolles 
congues do fagon a fournir unc interpretation precise do PArticle 11 du libglement 
Organique. 

Les difficultes pendantes entre le Vice-Roi ct les creancicrs dc son domainc privb, 
qui sont rappcldcs dans les depeclies du Principal Secretaire d’Etat de la Heine, ct qui 
ont 6te de forties par une communication speciale du Gouvcrncment Egyptien a 
l’appreciation des Puissances, sont dues, en partic, il est vrai, a l’obseurite de 
PArticle 11 du Rbglcment d’Organisation Judieiaire, qui cst interprets dans im sens 
different par le Khedive ct par les Tribunaux Mixtes. Le Gouvernement verrait de 
son cbte avee beaueoup de satisfaction quo l’on put arriver a une definition claire des 
prineipes qui ont du servir de base a la redaction de cet Article, et lui-meme deja s’est 
efforce d’obtcnir a ce sujet une explication qu’il jugcait necessaire ; son adhesion a la 
reforme a 6te longtcmps retardee par la discussion, restec, cn partie du moins, mal- 
heurousement infructueuse, qu’il avait cru devoir poursuivre dans cettc vue avee le 
le Gouvcrncment Egyptien. 

D’aprbs les informations qui me sont parvcnucs, le Khedive aurait actucllemcnt 
le desir d’arriver a la liquidation des embarras de son domainc prive au moyen de 
l’introduction dans le Code Civil d’un projet de loi sur la deconfiturc qui scrait appli¬ 
cable a sa situation pcrsonnellc. Cette manibre de procedcr scrait conforme, dans une 
certaine mesure, a la suggestion de Lord Derby, et cn ce qui nous concerne nous 
sommes disposes a l’envisager avee favour, a raison dc Putilitb pratique et i mm ediate 
qu’ellc paraitrait oifrir, bien qu’clle dut laisser dc cAt6 sans les trancher les 
difficultes gdneralcs d’interprdtation inherentes a la redaction de l’Article 11 du 
Rbglcment. 

Dans tous les cas, le Gouvcrncment Erangais est d’opinion quo touto addition ou 
modification aux Codes agrbbs par les Puissances pour l’usage des Tribunaux Mixtes, 
doit nbeessairement demeurer subordonnee ii Passontiment collcctif de ces monies 
Puissances, et j’ai etc heureux do rctrouver une manifestation de cette manibre de voir 
dans les pibces dont votre Excellence m’a fait part. 

Agrbez, &c. 

(Signd) DECAZES. 


[07] 
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No. 124. 

Mr. Vivian to the Earl of Derby .—( Received March 31.) 

(No. 65. Political.) 

My Lord, Cairo, March 21, 1877. 

I HAVE been consulted by Cberif Paslia upon the following point:— 

His Excellency reminded mo that by a recent arrangement, to Avliieh England, 
Germany, Austria, and Italy bad severally agreed, their “Substituts” on the “parquet” 
of the Ministry of Justice were promoted to be Judges of Eirst Instance, on the under¬ 
standing that their respective Governments would not insist at the present moment 
upon their right to name another “ Substitut ” in the place of the one promoted. 
Erance, however, he said, had refused to relinquish her privilege of maintaining a 
“ Substitut ” on the “ parquet,” to which she attached more importance than the 
other Powers, and the French “Substitut” had therefore not been promoted to a 
Judgeship. 

My French colleague, as it appears, complained of this, and claimed the right of 
his Government to have a new Judge of Eirst Instance equally with the other Powers, 
ne was told that the appointment would at once be made on the understanding agreed 
to by the others, but he refused to accept this condition. 

Clierif Pasha, yielding to the pressure of my colleague, now proposes to compro¬ 
mise the matter by promoting M. Vacher, the present French “ Substitut,” to be 
Attorney-General of the Government, nominating at the same time a now French 
Judge of Eirst Instance, but without filling up the place of “Substitut” vacant by 
M. Vaelier’s promotion. 

I said that I had no observations to mate upon his proposal except to remind his 
Excellency that Her Majesty's Government had reserved the full right of re-nominating 
a “ Substitut” upon the “parquet” whenever they thought it necessary to do so. 

But this new post is evidently only created to avoid a difficulty with my colleague, 
and it is curious with what tenacity the French cling to obtaining small advantages of 
this nature in Egypt. For instance, in the International Sanitary Council at Alex¬ 
andria France alone for years past was represented by two Delegates, although she has 
not a quarter of our trade in these seas; and I believe it Avas considered a grievance 
when I successfully represented the other day that England’s large commercial 
interests in the lied Sea gave her an indisputable claim to be placed upon an equal 
footing Avitli any other Power in regard to her representation upon the Sanitarj 
Board. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 125. 

Mr. Vivian to the Earl of Derby.—(Received March 31.) 

(No. 66. Political.) 

My Lord, Cairo, March 23, 1877. 

I HAVE the honour to inclose, for your Lordship’s information, a copy of a Circular 
Note that I and my colleagues haA r e received from Cher if Pasha, giving a denial to 
certain stories that have been circulated in the foreign press regarding the alleged 
intention of the Egyptian Government to evade tho execution of sentences given 
against them in the Tribunals of tho Reform. 

It is quite true, as I have already informed your Lordship, that a certain proportion 
of the sums due on account of sentences given against the Egyptian Government by 
the special Court for the trial of claims has been paid; it is equally true that the 
Government have found it quite impossible to meet all their current and pressing 
liabilities immediately and in full at a time of great financial difficulty, and I willingly 
bear Avitness to the strenuous efforts they have made to do so as fur as possible out of 
the limited alloAvance that Avas allotted to them by the late Decree, Avliieh they may 
not exceed. 

I have, &c. 

(Signed) C. VIVIAN. 
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Inclosure in No. 125. 

Che'rif Pasha to Mr. Vivian. 

M. l’Agent ct Consul-General, Caire, le 22 Mars, 1877. 

DEPTHS quclquc temps certains organes de la pressc, evidemment places sous 
l’influence d’inspirations liostilcs au Gouvernemcnt Egyptien, semblcnt avoir pris a 
tache de repandre les bruits les plus etranges sur ses intentions en cc qui concerne 
l’execution des jugements rendus contrc lui par les Tribunaux de la Rdforme. 

Dans lours commcntaircs ils ont etc jusqu’a pretendre qu’il n’avait d’autre but 
quo d’ajourner cettc execution aussi longtcmps que possible ct memo de l’eluder 
entidrement, suivant les circonstanccs. 

Le Gouverncment du Kliddivc deplore liautement de parcilles assertions. 

•Non-seulcment elles denaturent gratuitement la vdrite; mais en la ddnaturant, 
dies alarment l’opinion de ccux qui, eloignes de l’Egyptc, ne sont point a memo de 
connaitre cxactcment la situation, ct elles peuvent nuire trds-gravement aux interets 
les plus sdrieux. 

Le Gouverncment du Khedive croit done de son devoir, M. 1’Agent, de les dementir 
dans les tcrm.es les plus formels. 

L’cxecution des payements dont il s’agit a, en dfet, subi quclquc retard; il ne le 
meconnait point, et il est le premier a le rogretter ; car il n’a rien tant a coour que de 
respecter les decisions do ses Tribunaux. 

Mais ce retard n’a point dependu de sa volonte. 

Au milieu de la criso financiere ct des graves embarras qu’clle entraine, en 
presence des obligations multiples qui lui incombent, il s’est trouve dans la necessity 
de chcrchcr tout d’abord le mcilleur moycn d’arriver a fane, dans la mesure du 
possible, la part des diflerents interets engages et do combiner ses rcssourcos en conse¬ 
quence. 

Dans l’etat des choscs, e’est unc oeuvre longue ct laboricuse. 

Grace aux dispositions deja prises, grA.ce au loyal coneours des hommes hono- 
rables qu’il a appcles d’Europe, pour l’aider de lours lumieres et de lour experience 
dans l’accomplisscment do cettc tAchc difficile, il s’est ddja rapproehe du but ct il a la 
fermc volonte de l’atteindre. 

Ccux qui l’aceuscnt aujourd’hui, et lui pretent do si singuliAres intentions, n’ont 
qu’a jeter les yeux sur ce qui sc passe actuellement, pour se convaincrc du resultat de 
ses efforts et de la faussete des bruits qu’ils s’attachcnt a propager. 

L’execution des jugements, objet de lours insinuations malvcillantes, est aujour¬ 
d’hui commencec, comme vous le savez, M. 1’Agent et Consul-General, et des mesures 
ont etc adoptees pour assurer le paiement integral des sommes dues, dans des condi¬ 
tions detcrmindcs. 

Les faits repondent assez liaut; e’est le meilleur argument que le GouA’ernement 
du Khedive puisso invoquer a l’appui du ddmenti qu’il oppose A toutes les insinuations, 
de memo que e’est le plus stir moyen de ralfermir la confiance publique, malgre toutes 
les calomnies. 

Veuillez, &e. 


(Sign 6 ) 


CIIEltlF. 


No. 126. 

The Earl of Derby to General Menabrea. 

M. l’Ambassadcur, Foreign Office, March 31, 1877. 

I HAVE the honour to acknowledge the receipt of your Excellency’s note of the 
14th instant, inclosing a copy of some additional correspondence to that Avliieh accom¬ 
panied your Excellency’s letter of the 31st January last, and Avhich has been received 
from the Italian Agent and Consul-General in Egypt in regard to certain modifications 
which the Khedive appears desirous of seeing introduced into the existing Codes in the 
matter of bankruptcy. 

There appear to be tAVO distinct questions noAV under consideration: the first 
relates to the conflict of jurisdiction in bankruptcy betAveen the Mixed Courts and the 
Consular Courts in matters of bankruptcy Avliere the bankrupt and his creditors are 
not of the same nationality, and to the proposal to vest all bankruptcy jurisdiction 
exclusively in the Mixed Tribunals. 
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The second question refers to the proposal to supplement the existing Code of 
Bankruptcy Law with provisions enabling a debtor to liquidate by private arrange¬ 
ment with his creditors under the sanction of the Court. 

On this second question, it appears to Iler Majesty’s Government that the proposed 
new law might work a material change in the existing judicial arrangements, as, for 
instance, by defeating the rights of a dissentient minority of creditors ; and, under all 
the circumstances, Her Majesty’s Government have thought it desirable to instruct 
their Agent and Consul-General in Egypt not to consent to its adoption until the test 
has been submitted to, and received the approval of, the Powers. 

As regards the first question, I have the honour to state to your Excellency that 
the views of Her Majesty’s Government shall be communicated to you as early as 
possible, but that the matter is still under their consideration. 

I shall have the honour of returning to your Excellency with my next communi¬ 
cation to you on this subject the inclosures which accompanied your Excellency’s two 
letters. 

I am, &c. 

(Signed) DERBY. 


No. 127. 

The Earl of Derby to Count Munster. 

M. l’Ambassadeur, Foreign Office, April 7, 1877. 

IN reply to your Excellency’s note of the 26tli ultimo, inclosing a Memorandum 
on the views of your Government as to the date of the commencement of the quin¬ 
quennial period for which the new Mixed Courts in Egypt were established, I have 
the honour to make the following observations explanatory of the opinion of Her 
Majesty’s Government on this question. 

The date on which the Mixed Tribunals commenced to sit and act judicially was 
the 1st February, 1876, and from that date the jurisdiction of the British Consular 
Courts in Egypt was suspended hv order of Her Majesty in Council, as regards all such 
matters and eases as should come under the jurisdiction of the Mixed Tribunals. 

Looking at the question, therefore, from this point of view, Her Majesty’s Govern¬ 
ment consider that the 1st February, 1876, is the proper date from which the quinquen¬ 
nial period should be computed; but if the other Powers interested prefer that it should 
he computed from the 1st January, 1876, when the Palace of Justice was formally 
opened to the Judges, Her Majesty’s Government have no objection to offer to the 
adoption of that date. 

I have therefore instructed ncr Majesty’s Agent and Consul-General in Egypt to 
inform his Excellency Cherif Pasha, in reply to the communication which lie, in 
common with the Agents of the other Powers, had received on this point, that ner 
Majesty’s Government arc of opinion that the matter is one which should be settled 
by agreement between the Powers, providing that the date fixed should be cither the 
1st January or the 1st February. 

1 11 X 0 

I am, &e. 

(Signed) DERBY. 


No. 128. 

Mr. Vivian to the Earl of Derby.—(Received April 8.) 

(No. 80. Political.) 

My Lord, Cairo, March 31, 1877. 

IN compliance with the instructions conveyed to mo in your Lordship’s despatch 
No. 36 of the 23rd instant, I have addressed to Cherif Pasha the note, of which a copy 
is inclosed, respecting the proposed addition to the Egyptian Code of a new Law of 
“ Concordat Civil,” empowering the Mixed Tribunals to sanction and protect an 
equitable arrangement between a debtor and his creditors. 

I have, &e. 

• (Signed) C. VIVIAN. 
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Inclosure in No. 128. 

Mr. Vivian to Cherif Pasha. 

M. le Ministre, Cairo, March 31, 1877. 

I DID not fail to refer to Her Majesty’s Government the letter that your Excel¬ 
lency did me the honour to address to me on the 1st February last, proposing to add 
to the Egyptian Code a new Law of “ Concordat Civil,” empowering the Tribunals of 
the Reform to sanction and protect an equitable arrangement between a debtor and his 
creditors, and inviting me to acquiesce in the expediency of doing so. 

I have the honour to acquaint your Excellency, in reply, that as Her Majesty’s 
Government consider that the proposed new law might work a material change in the 
existing judicial arrangements, they have instructed me not to consent to its adoption 
until the text has been submitted to, and received the approval of, the Powers. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 129. 

Mr. Vivian to the Earl of Derby.—(Received April 9.) 

(No. 72. Political.) 

My Lord, Cairo, March 29, 1877. 

WITH reference to my despatch No. 11, Political, of the 13th January last, I 
have the honour to acquaint your Lordship that my French colleague here has officially 
informed the Egyptian Government that the French Government cannot admit the 
pretensions of the International Tribunals to jurisdiction in all cases of bankruptcy, 
regardless of the nationality of the bankrupt and his creditors, or do more than instruct 
the French Consular Judges, in cases where the bankruptcy is first declared in a French 
Consular Court, carefully to examine the bankrupt’s books and accounts, and if a single 
creditor of a different nationality is found to be concerned in the bankruptcy, then to 
hand over the case to the International Tribunals. 

But if the Consular Court, being satisfied by this preliminary investigation that 
the bankruptcy is purely French, should have once declared its competence to 
adjudicate the bankruptcy, the subsequent discovery of a foreigner of a different 
nationality among the creditors will not be allowed to affect the previously-declared 
competence of the French Court. 

I have as yet received no instructions from your Lordship upon this important 
question. 

Baron dcs Michels also informs me that he has been instructed to oppose most 
vigorously any pretension on the part of the International Tribunals to exercise 
jurisdiction over French Consular officers, under whatever description or category 
they may come. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 130. 

Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, April 12, 1877. 

WITH reference to my letter of the 26th ultimo, I am directed by the Earl of 
Derby to transmit to you a further despatch from Her Majesty’s Agent and Consul- 
General in Egypt,* relative to the proposal to vest the jurisdiction in bankruptcy cases 
exclusively in the Mixed Tribunals in Egypt; and I am to request you to take this 
paper into your consideration in connection with those already before you. 

I am, &c. 

(Signed) TENTERDEN. 


[97] 


2 O 


* No. 129. 
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No. 131. 

Mr. Vivian to the Earl of Derby.—(Received April 14.) 

(No. 86. Political.) 

My Lord, Cairo , April 7, 1877. 

WITH reference to my despatch No. 72 of the 29th ultimo, I have the honour to 
inclose confidentially, for your Lordship’s information, a copy of the reply of my 
Trench colleague to the proposal of the Court of Appeal that the Tribunals of the 
Reform should have jurisdiction in all cases of bankruptcy. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 131. 


Baron des Michels to Che'rif Pasha. 

M. le Ministre, Caire, le 27 Mars, 1877. 

VOTIiE Excellence m’a fait l’honneur de m’ecrire le 23 Decembre dernier pour 
appeler l’attention de mon Gouvernement sur les conflits de competence qui se sont 
dlevds recemment en mature de faillite, entre les Tribunaux Consulaires et les Tribu- 
naux de la Reforme. Je n’ai pas manque de porter votre communication, ainsi que la 
note dont elle etait accompagnde, a la connaissance de M. le Due Decazes, afin de 
solliciter de sa part des instructions utiles. 

Le Gouvernement Egyptien nous rendra la justice de reconnoitre qu’au cours des 
negociations qui ont prepard la Reforme Judiciairc nous avons maintes fois cvcillc son 
attention sur les inconvenicnts graves auqucls on s’exposait en soumettant a une legis¬ 
lation arbitraire et anormale la procedure des faillites. Nous persistons a penser, et 
l’experience des difficultes presentes n’a fait aue profiter cette manure de voir, que la 
seule solution logique, la seule vraiement juridique, la seulc auesi qui flit de nature h 
prdvenir dans l'application les tiraillements et les conflits, c’dtait, comme nous l’avions 
proposd, de maintenir entre les mains du Juge du statut personnel, le droit exclusif de 
prononcer les mises en faillite. 

Un autre avis a prevalu, et nous n’avons pas la pensee de renouveler aujourd’hui 
un ddbat dpuise, mais il est de notre devoir d’ecarter tout d’abord, dans la circonstance 
actuelle, comme absolument inadmissible pour nous, la comhinaison radicale a laquelle 
ahoutit le mdmoirc de M. Lapenna, et qui consisterait a remettre, une fois pour toutes, 
aux Tribunaux Mixtes la connaissance integrate des questions de faillites memo circon- 
scrites entre parties appartenant a la mcme nationality Un pared systdme serait 
directemenfc contraire aux principcs de notre legislation, qui interdisent formellcment et 
sous poines sdvdres aux Eraneais actionnant un de ses compatriotes, hors des pays de 
Chrdtientd, de porter sa plainte devant une autre autoritd que celle de son Juge 
national. L’extension de competence proposee au profit de la Magistrature Mixte ne 
serait pas moins contraire a Tune des rdgles essentielles quo les Puissances out fait 
prdvaloir dans l’organisation de cette Magistrature et la definition de ses attributions. 
II a etc entendu, en effet, comme principe fondamental, que les Tribunaux Mixtes ne 
connaitraient que des causes mixtes, e’est-a-dire pendante entre parties de nationalities 
different es. 

II parait ndeessaire cependant, nous le reconnaisons volontiers, d’adopter une 
manidre de procckler qui ecartc les embarras aux quels a trait la depeche de votre 
Excellence en date du 23 Ddccmbre. 

Le Tribunal d’Alexandrio a mis en pratique une rbglc de conduite, quo, suivie de 
bonne foi et avec un desir sincere d’eviter les difficulties, produit depuis un an d’excel- 
lents rdsultats. C’est la r&gle de priorite consistant a laisser les questions de faillite, 
bien que mixtes, a la juridiction qui en etc saisie la premidre, que ce soit celle 
du Magistrat Egyptien ou celle du Consul. Co systdme a pour lui, entre autres, 
le merite de la simplicity. II est vrai qu’au point de vuc strictement juridique, il 
manque d’uno base absolument satisfaisante, puisqu’il prend pour point de depart et 
pour criterium un simple fait, une circonstance le plus souvent fortuitc. Il somble 
qu’en instituant une procedure moins simple et moins facile assurement dans la 
pratique, mais plus conforme aux principcs, on arriverait sans trop d’inconvenients a 
accorder aux Magistrats de la Reforme une competence telle qu’ils peuverit legitime- 
ment ladcsirer, et qui nous paraitrait assez conforme a Te>prit du Rdglemeu t d’Organi- 
sation J uiliciaire. On convicndrait quo dans toute la premiere phase des affaires qui 
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nous occupent, tant quo la mise cn faillite n’a pas dte ddclaree, la cause, restee encore 
entibre, quant au fond, devrait etre remise par le Consul au Tribunal Mixte, si l’instruc- 
tion revclait Texistenee de creanciers de nationalities diverses, et par le Tribunal Mixte 
au Consul, s’il ne se trouvait que des creanciers de meme nationality. Cette transla¬ 
tion d’une juridiction a l’autre ne pourrait jamais avoir lieu aprds la declaration 
de la faillite et la nomination du Syndic. Ell cas de doute ou de conflit, on pourrait 
recourrir a l’arbitrage d’un Conscil compose d’aprbs les rdgles etablies en mati&re pdnale 
pour 1’Artiele 23, titre 2, du lldglement. 

Tel est, M. le Ministre, le terrain de transaction sur lequel il ne nous paraitrait 
point impossible d’etablir aujourd’hui une entente. Aller au dela ne nous serait dans 
aucun cas permis, car nous engagerions, en le faisant, des principes que nous avons le 
devoir de maintenir intacts; mais dans les limites que je viens d’indiquer, votre 
Excellence peut compter sur l’esprit do concession que nous sommes disposes a apporter 
quant a nous, en vue d’amdliorer autant que possible dans la pratique, un etat de 
choses dont nous avons ytd les premiers a connaitre les inconvynients. 

Veuillez, &c. 

(Signy) B 0N - DES MICHELS. 


No. 132. 

Mr. Vivian to the Earl of Derby.—(Received April 22.) 

(No. 91. Political.) 

My Lord, Cairo , April 9, 1877. 

I HAVE the honour to inclose a copy of a note which, in compliance with the 
instructions conveyed to me in your Lordship’s despatch No. 39 of the 26th ultimo, I 
have addressed to Chcrif Pacha, communieating to him the views of Her Majesty’s 
Government as to the proper date for the commencement of the quinquennial period 
for which the new Mixed Tribunals were established. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 132. 

Mr. Vivian to Che'rif Pasha. 

M. le Ministre, Cairo, April 8, 1877. 

BY a Circular despatch dated the 25th January last, your Excellency did me the 
honour to invite me to consult Her Majesty’s Government as to the proper date for the 
commencement of the quinquennial period for which the Tribunals of the Reform were 
established, and your Excellency suggested one of three dates as tins starting point, 
namely— 

The 18th June, 1875, when the Tribunals were inaugurated by the Khedive; 

The 1st January, 1876, when the Minister of Justice, in the name of the Khedive, 
opened the Courts ; or 

The 1st Eobruary, 1876, when the Magistrates actually entered upon their judicial 
duties. 

At the same time your Excellency expressed your personal opinion, in agreement 
with that of the Court of Appeal, in favour of one of the two latter dates. 

I have now the honour to acquaint your Excellency that Her Majesty’s Govern¬ 
ment, after considering the question, are of opinion that the 1st Eobruary, 1876, when 
the new Courts commenced to sit judicially, and a portion of the jurisdiction of the 
British Consular Courts was suspended, would be the proper date for the commence¬ 
ment of the quinquennial period; but if the other Powers interested prefer that it 
should be computed from the 1st January, 1876, when the Palace of Justice was 
formally opened to the Judges, Her Majesty’s Government will raise no objection to 
the adoption of that date; and 1 am instructed to say that it will be desirable to settle 
this point by agreement among the Powers, always providing that the date adopted be 
either the 1st January or the 1st Eebruary, 1876. 

I have, &c. 

(Signed) C. VIVIAN. 
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No. 133. 

Mr. Vivian to the Earl of Derby.—(Received April 21.) 

No. 93. Political.) 

My Lord, Cairo, April 13, 1877. 

WITH reference to my despatch No. 86, of the 7th instant, inclosing a copy of 
the French reply to the proposal of M. Lapcnna, the Vice-President of the Mixed 
Court of Appeal, that the new Tribunals should take over all cases of bankruptcy, 
M. Lapenna has expressed to me in conversation his dissatisfaction with the answer 
of my French colleague, and his entire dissent from the proposition that when once 
a French Consular Court, after examining a bankrupt’s hooks and accounts, has 
adjudicated in a case of bankruptcy, no subsequent discovery of a creditor of a 
different nationality to that of the bankrupt can be allowed to affect such adjudication. 

M. Lapenna contends that Article 9 of the “ R6glement d’Organisation 
Judiciaire ” is so unmistakably clear in its terms as to admit of no dispute or 
question. 

It states that “ les Trihunaux connaitront souls de toutes les contestations en 
mati&re civile et commerciale entre indigenes et etrangers de nationality differentes 
en dehors du statut personnel.” 

He asserts that a case of bankruptcy seldom, if ever, occurs in Egypt in which the 
interest of creditors of different nationalities are not, sooner or later, found to be 
affected; he maintains that by the above Article the Mixed Courts are alone competent 
to adjudicate upon such cases, and that no previous or erroneous adjudication by a 
Consular Court can effect this clear right directly a creditor of another nationality 
presents himself. 

If, he said, the Powers who established the Mixed Courts and fixed the limits of 
their jurisdiction choose to take away this right from us by a new law, they can do so, 
hut until then we shall insist upon it in every case where creditors of different 
nationalities are found to be concerned, notwithstanding any pretensions of the 
Consular Courts on the ground of a previous adjudication founded upon error. 

If M. Lapenna’s arguments cannot be confuted, and if the French insist upon 
their present views, I fear a conflict of jurisdiction will arise between their Consular 
Courts and the new Tribunals, unless indeed the Powers should step in to alter by 


common consent Article 9 of the existing R6glemont. 


I have, &c. 

(Signed) C. VIVIAN. 


No. 134. 

The Earl of Derby to Mr. Vivian. 

(No. 50. Political.) 

Sir, Foreign Office, April 24, 1877. 

WITH reference to your despatch No. 91, Political, of the 9th instant, I have to 
inform you that I approve the note addressed by you to Chcrif Pasha on the 8th 
instant, respecting the date at which the quinquennial period for which the Mixed 
Courts were established should properly commence. 

I am, &c. 

(Signed) DERBY. 


No. 135. 


Sir J. Pauncefote to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, April 27, 1877. 

M directed by the Earl of Derby to transmit t 
the mar^ 

conflict of jurisdiction in cases of bankruptcy 
Tribunals and the Consular Courts in Egypt, and to request you to take these papers 
into your consideration in connection with those inclosed in my letter of the 2Gth ultimo. 

* Nos. 131 nnd 133. 


You will perceive from the letter addressed by Baron des Michels to Chfirif Pasha, 
copy of which is inclosed in Mr. Vivan’s despatch No. 86 of the 7th instant, that the 
French Government do not contest the jurisdiction in bankruptcy exercised by the 
Mixed Tribunals where the creditors of the bankrupt are of various nationalities, but 
they object to the Consular jurisdiction in bankruptcy being ousted when once pro¬ 
ceedings have been commenced in a Consular Court; and they are opposed to the 
proposed transfer to the Mixed Tribunals of all bankruptcy jurisdiction. 

I am, &e. 

(Signed) JULIAN PAUNCEFOTE. 


No. 136. 

Count Beust to the Earl of Derby.—(Received May 10.) 

M. le Comte, Belgrave Square , le 9 Mai, 1877. 

LES Gouvernements de la France, de la Russie, et de ITtalie ont adher6 a la 
decision de fixer au 1 Fevrier, 1876, le terrne, a partir duquel la periode des cinq 
anndes doit prendre son commencement durant laquelle les Tribunaux Mixtes auront 
a fonctionner commc cssai en Egypte d’aprfes P Article 40 du Rbglement d’Organisation 
Judiciaire et durant laquelle les lois Egyptienncs no pourront etre nullcment modifies 
sans le consentement explicito des Puissances. 

Le Gouvernemcnt Imperial et Royal etant convaincu, que le Gouvernemcnt 
Allemand n’hesitera pas a se ranger a l’opinion unanime des autres Puissances, n’a pas 
tarde ii faire parvenir en consequence a TAgent Imperial et Royal au Cairo Tordre de 
declarer au Gouvernemcnt Egyptien, que le Gouverncment Imperial et Royal con- 
siderait le 1 Fevrier, 1876, jour de l’ouverture des Tribunaux Mixtes definitivement 
constitues, comme la date du commencement du quinquennal d’essai. 

En portant ce qui precede a la connaissance de votre Excellence par ordre de mon 
Gouvernement, je profile, &c. 

(Signe) BEUST. 


No. 137. 

Count Munster to the Earl of Derby.—(Received May 19.) 

(Translation.) 

My Lord, German Embassy, May 17, 1877. 

FROM the communications which have reached the Imperial Government 
respecting the position taken by the Powers chiefly interested in the Egyptian Judicial 
Reform, with reference to the question concerning the date for the beginning of the 
five years’ experimental term of the said Reform, it appears to be generally agreed 
not to set back that date in the year 1875. 

With reference, however, to the choice between the 1st January and the 
1st February, 1876, the majority of the Powers have pronounced for the 1st February, 
an opinion in which the London Cabinet has declared its willingness to coincide. 

This being the case, the Imperial Government likewise thinks it advisable to 
concur in the view of the majority, and the Imperial Consul-General for Egypt will 
accordingly receive instructions to answer Chfirif Pasha’s note of 28th January to 
the effect, that the Imperial Government, in conjunction with the other most interested 
Powers, regards the 1st February, 1876, as the date for the beginning of the five 
vears’ experimental term of the Judicial Reform. 

J With, &c. 

(Signed) MUNSTER. 


No. 138. 

Count Munster to the Earl of Derby,—(Received May 19.) 

(Translation.) 

My Lord, German Embassy, May 18, 1877. 

I DO myself the honour of forwarding to your Excellency in confidence herewith 
a Memorandum which has reference to the competency of the Courts in Egypt on 
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occasion of the initiative proceedings in cases of insolvency, and explains the views of 
the Imperial Government on that subject. 

I should he obliged if your Excellency could likewise inform me soon what is the 
opinion of the Royal British Government on the matter in question, and how it is 
intended to answer from here the Egyptian proposition thereon, that is, to assign the 
initiation and transaction of proceedings in insolvency exclusively to the new Courts. 

With, &c. 

(Signed) MUNSTER. 


Inclosurc in No. 138. 

Memorandum. 

(Translation.) 

DISPUTES have arisen in Egypt between several of the Consular Courts and 
the new Provincial Courts as to which Court is competent if, after the commencement 
of insolvency proceedings by a Consular Court, creditors come forward in the course 
of the proceedings, who are not of the same nationality as the insolvent, or are not 
under the protection of the Consulate which instituted the proceedings in insolvency. 
In order to remove the doubts which have sprung up in this respect, and at the same 
time to obviate the difficulties and inconveniences that would result if an insolvency 
case already pending were stopped by the Consular Court, and the matter given over 
for further treatment to the new Provincial Court concerned, the Egyptian Govern¬ 
ment, on the ground of an opinion given by the Court of Appeal at Alexandria, lias 
solicited the consent of the Powers that, as a modification of the existing provisions 
respecting the competency of the new Courts the initiation and transaction of 
insolvency proceedings should in all cases be exclusively assigned to the new Courts. 

After thorough consideration of the matter, the Imperial Government conceives 
that this proposition may be accepted, and has authorized the Imperial Consul- 
General at Alexandria to state this to the Egyptian Government. 

Erom the juridical point of view it may certainly be contended that if the 
Consular Court be competent to initiate the insolvency proceedings, it is also com¬ 
petent to continue them, and is not bound to give up the management of the affair to 
the Provincial Court in case a creditor of foreign nationality subsequently comes 
forward. The Imperial Government has, however, come to the conclusion, that 
paramount grounds of expediency, and the consideration of the great inconveniences 
connected with the present limitation of the Consular jurisdiction, justify the accep¬ 
tance of the Egyptian proposition. j 

In the present state of things the bcncfical prosecution ot’ insolvency proceedings 
•is continually checked. 

The administration and public sale of any real property belonging to an insolvent 
estate is subject, according to Article 9, tit. 1, of the regulations for the organization of 
the new Provincial Courts, exclusively to the direction of the Mixed Court. The same 
Court is likewise competent for a series of separate actions connected with the insol¬ 
vency proceedings (claims for restoration and segregation, suits as to the correctness 
of separate demands, &c.), whenever one of those concerned belongs to a foreign 
nationality; whilst these legal contentions arc to be brought to issue before the Insol¬ 
vency Court, if the contending parties are both under the protection of the Consulate 
which conducts the insolvency case. 

Hence arises the danger that contrary judicial decisions may be issued on exactly 
similar claims in the same insolvency case; the more so inasmuch as the Mixed Courts 
will regularly apply quite a different system of law, namely the Egyptian law books. 
That such an uncertainty, especially in regard to the point which is not to be over¬ 
looked in the settlement of legal business beforehand, as to what system of law will 
thereupon be applied in case of an insolvency, must necessarily have an injurious 
effect upon credit and trade, is self-apparent; these disadvantages will be specially 
remarkable in bill transactions, wherein there is always a possibility that a foreigner 
may be concerned amongst the parties who have claims or liabilities on the bill. 

Considering the multifarious commercial relations which most of the subjects of 
the various nations represent in Egypt have with each other and with those belonging 
to the country, such an uncertainty can only be successfully counteracted by assigning 
the competency in all insolvency cases exclusively to the new Provincial Courts. 
ThU measure appears the le.es hazardous, inasmuch as the new Provincial Courts, by 
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reason of their composition and the nature of the law books to be used by them, ought 
to afford sufficient guarantee for methodical proceedings in cases of insolvency. 


No. 139. 

Mr. Vivian to the Earl of Derby. —( Received May 21.) 

(No. 132. Political.) 

My Lord, Cairo, May 12, 1877. 

I REGRET to say that disputes upon questions of jurisdiction frequently arise 
between the Erencli Consular Courts and the Tribunals of the Reform. 

For instance, the French claim that their Consular Agents are exempt from 
the jurisdiction of the new Courts; while the Magistrates maintain that as the 
Convention with France specially and nominally exempts “ Consuls-General, Consuls, 
and Vice-Consuls,” Consular Agents, who are not specially mentioned, cannot claim 
the privilege. 

In support of this view, it is positively affirmed that Consular Agents were inten¬ 
tionally omitted from the list of privileged persons when the Convention was drawn 
up ; that as they are usually natives or residents of the country, not in the Consular 
Service proper, they have no title to the privilege, and that other Powers do not claim 
it; but in the case of a summons sent to the French Consular Agent at Zaga-Zig, to 
appear before the new Courts at the suit of a native, my French colleague called 
upon the Egyptian Government to oppose, by force if necessary, the execution of the 
summons. 

Another question has lately arisen as to the right of the new Tribunals to try and 
punish a Frenchman who, while acting as sworn deputy for an officer of the Courts, 
embezzled funds that he had received in that capacity. The French maintain that as 
he was not a regular officer of the Court he ought not to come under the designation 
of “ officiers de justice ” amenable to the new jurisdiction specified in Article 10 of 
the “ lteglemcnt d’Organisation Judieiaire while the Magistrates maintain that he 
does. 

These conflicts are very regrettable, inasmuch as they tend to weaken the 
authority of the new Tribunals; and the fact that they only occur with the French 
Consulate shows, I think, that the French arc not altogether reconciled to the new 
order of things which they opposed so long and so persistently. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 140. 

The Earl of Derby to Count Munster. 

M. 1’Ambassadeur, Foreign Office , May 23, 1^77. 

I HAVE the honour to acknowledge the receipt of your Excellency’s note of the 
17th instant, in which you inform me that the German Government concurs with the 
other Governments interested in selecting the 1st February, 1870, as the date from 
which the probation of the new Judicial Reform in Egypt shall be held to have 
commenced. 

I am, &c. 

(Signed) DERBY. 


No. 141. 

The Earl of Derby to Count Munster. 

M. l’Ambassadeur, Foreign Office, May 25, 1*77. 

I HAVE the honour, in acknowledging the receipt of your bxcelleimv’s note of 
the 18th instant, to acquaint you that the proposal of the Viceroy of Egypt respecting 
the transfer to the new Egyptian Courts of exclusive jurisdiction in bankruptcy cases 
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is still under the consideration of Her Majesty’s Government. As soon as a decision is 
taken, I will not fail to communicate it at once to your Excellency. 

I am, &c. 

(Signed) DERBY. 


No. 142. 

Sir J. Pauncefote to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, May 26, 1877. 

WITH reference to my letters of the 26th March and 12th April, I am directed 
by the Earl of Derby to transmit to you herewith a letter from the German Ambas¬ 
sador at this Court,* forwarding copy of a Memorandum explaining the views of the 
German Government on the proposal of the Egyptian Government that bankruptcy 
jurisdiction should be vested exclusively in the new Egyptian Courts, and I am to 
request that you will take this letter into your consideration, in conjunction with the 
papers already before you on this subject, and favour Lord Derby with your opinion 
thereon. 

I am to add that Lord Derby is anxious to receive an early answer to his above- 
mentioned letters, in which the general question was submitted to you. 

I am, &c. 

(Signed) JULIAN PAUNCEFOTE. 


No. 143. 

Mr. Vivian to the Earl of Derby.—(Received June 10.) 

(No. 153. Political.) 

My Lord, Cairo, May 31, 1877. 

I HAVE the honour to report that, by a special arrangement made between the 
Khedive and the Russian Government, M. Abaza, Conseiller to the Court of Appeal, 
and Prince Mourousi, Russian Judge of the Tribunal of First Instance at Alexandria, 
both Russian subjects, will be allowed to remain at their posts during the continuance 
of the present war. 

I have also to report the arrival of M. Bellet, the new French Judge of First 
Instance, who has been appointed in consequence of the claim of the French to be 
placed upon the same footing as the other Great Powers in respect to the number of 
their Judges, notwithstanding that they will not admit the abolition of their “ Sub- 
stitut.” 

I have, &c. 

(Signed) C. VIVIAN. 


No. 144, 

Mr. Vivian to the Earl of Derby.—(Received June 17.) 

(No. 165. Political.) 

My Lord, Cairo, June 7, 1877. 

WITH reference to my despatch No. 132, Political, of the 12tli ultimo, reporting 
a dispute between the Tribunals of the Reform and the French Consular Courts 
regarding their respective claims to jurisdiction in a case where a Frenchman, acting 
as Deputy Huissier of the Mixed Courts, had embezzled funds that he had received in 
that capacity, I have the honour to state that the difficulty has been solved in the 
manner prescribed by Article 23 of the Rhglement d’Organisation Judiciairc, by the 
appointment of a Council of Arbitration composed of two Judges, who had not pro¬ 
nounced themselves upon the question, and two Consuls, who have unanimously decided 
that the right of jurisdiction in the case properly belongs to the French Consular 
Court. 


No, 138. 
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With respect to the other question of the pretension of the Mixed Courts to juris¬ 
diction over French Consular Agents, my French colleague has informed the Egyptian 
Government, by orders from Paris, that he shall oppose any such pretensions by force, 
if necessary, and that the interpretation of the Convention upon which this point is 
raised is not within the competency of the Judges. The question therefore remains in 
suspense, but it is hoped that the appointment of M. Le Tourneur, a Frenchman, as 
Acting President of the Court of Appeal, in the President’s absence on leave, may con¬ 
duce to a better state of relations between the Tribunals of the Reform and the French 
Consular Courts. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 145. 

The Law Officers of the Crown and Dr. Deane to the Earl of Derby.—(Received July 2.) 

My Lord, Temple , July 2, 1877. 

WE are honoured with your Lordship’s commands, signified in Lord Tentcrden’s 
letter of the 26th March last, stating that he was to transmit to us papers relating to a 
conflict of jurisdiction in eases of bankruptcy, which had arisen between the Mixed 
Tribunals and the Consular Courts in Egypt. 

That we should perceive that a proposal was made to confer on the Mixed 
Tribunals in Egypt exclusive jurisdiction in all cases of bankruptcy, without regard 
to the nationality of the parties concerned, such jurisdiction having until then been 
shared between the Consular and the Mixed Courts, according to the nationality of 
the bankrupt and his creditors. 

That, as that was a matter which might seriously affect British commercial 
interests, Lord Tenterden was to request us to take the inclosed papers into considera¬ 
tion, and to favour your Lordship with our opinion on them, and in particular as 
regards the following points:— 

1st. Whether any jurisdiction in bankruptcy, where the debtor is a foreigner, was 
vested in the Mixed Tribunals by the terms of Article 9 of the Regleiuent Judiciaire, 
and if so, whether proceedings in bankruptcy instituted in a British Consular Court 
become void in the event of a foreign creditor appearing, who was entitled to claim 
under the bankruptcy. 

2nd. Whether we considered it desirable that exclusive jurisdiction in bankruptcy 
should be vested in tbe Mixed Tribunals as proposed, and, if so, whether we would 
recommend that, as a condition to the assent of Her Majesty’s Government to that 
course, any modification in the Code of Bankruptcy, as administered by the new 
Tribunals, should be insisted on. 

That, in connection with that subject, Lord Tenterden was further to transmit to 
us a despatcli from Her Majesty’s Agent and Consul-General in Egypt, inclosing a 
copy of a newspaper containing the report of a Judgment of the Court of Appeal 
affecting the question under consideration. 

' That Lord Tenterden was also to transmit a copy of the Ritglcment d’Organisation 
Judiciaire and Egyptian Codes, and of the printed correspondence referred to in the 
inelosurc to that letter. 

AYe have also the honour to acknowledge the receipt of further letters on this 
subject, bearing date the 12th April, 1877, the 27th April, 1877, and the 26th ultimo. 

In obedience to your Lordship’s commands, we have the honour to report— 

That (1) the question whether any jurisdiction in bankruptcy, where the debtor is 
a foreigner, was vested in the Mixed Tribunals by the terms of Article 9 ol the Rhgle- 
ment Judiciaire is one of very great difficulty. 

After a very careful discussion and consideration, wc are unable to come to an 
entire agreement upon the subject. We concur, however, in the opinion that it the 
Mixed Tribunals have jurisdiction in bankruptcy such jurisdiction is exclusive, and that 
therefore proceedings in bankruptcy instituted in a Consular Court would become void 
in the event of a foreign creditor entitled to claim under the bankruptcy, appearing. 
(2.) We are clearly of opinion that it is, under the circumstances, desirable that 
exclusive jurisdiction in bankruptcy should be vested in the Mixed Tribunals as 
proposed. 

It does not occur to us that if exclusive jurisdiction in bankruptcy is given to the 
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Mixed Tribunals, as suggested, any modification of the Code of Bankruptcy will be 
necessary, unless indeed it should be deemed advisable to provide that one of the 
Judges in bankruptcy cases shall be, if possible, of the same nationality with the 
bankrupt. 

We have, &c. 

(Signed) JOHN HOLKER. 

HARDINGE J. GIEEARD. 

J. PARKER DEANE. 


No. 146. 

Mr. Vivian to the Earl of Derby.—(Received August 4.) 

(No. 234. Political.) 

My Lord, Alexandria, July 28, 1877. 

I HAYE the honour to inclose, for your Lordship’s information, a copy of a note 
from Cherif Pasha, inclosing a Decree of the Khedive authorizing an amended Tarif of 
Judicial Pecs for the Tribunals of the Reform. 

The costs of lawsuits will be considerably enhanced by this new tariff, hut as it 
has been compiled by the Court of Appeal in accordance with Article 36 of the 
“R^glement d’Organisation Judiciaire,” and sanctioned by the Khedive, I am not 
aware that it is open to challenge. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure 1 in No. 146. 

Cherif Pasha to Mr. Vivian. 

M. le Consul-General, Le Caire, le 22 Juillct, 1877. 

PAR Decret du 12 Mars dernier, ci-anncx6, le Khedive a sanctionne certaines 
modifications reconnucs necessaires dans le Tarif des Prais do justice, conccmant les 
actes judieiaires en mature civile ct commereialc, ainsi quo les actcs notaries rec;u dans 
les greffes des Trilmnaux. 

Le tarif, qui avait etc approuvd le 16 Scptembrc, 1875, a etd, on consequence, 
rdimprime en langucs Arabc, Praneaise, ct Italicnnc, avee les eliangcmcnts qui y ont 
6t6 apportes. 

J’ai l’honneur de vous en transmettre, M. lc Consul-Gem'ral, un exemplaire dans 
les trois langucs, pour servir a la publication qui cst prevuc par Y Article 35 du R( N gle- 
ment d’Organisation Judiciaire, et trente jours aprbs laquclle les nouvcllcs 
dispositions, devenues executoires, scront appliquecs par les Tribunaux dc la 
Reforme. 

En vous priant dc vouloir bien pourvoir en consequence, je vous presonte, &c. 

Le Ministre des Affaires Etrangeres, 

(Signd) CliERIP 


Inclosure 2 in No. 146. 

Decree. 

ISMAIL, Khedive d’Egypte, 

Considerant quo l’cxperience faito depuis le fonctionnement des Tribunaux 
Egyptians a fait reconnaitre l’utilite d’apporter quelqucs chaugoments aux dispositions 
du Tarif des Prais de justice pom- les actes judieiaires en mature civile et commcrciale, 
et pour les actes notaries, re^u dans les grclfes des Tribunaux, qui a ete sanctionne par 
nous on date du 16 Septembre, 1875 ; 

Considerant que la Cour d’Appel d’Alexandric, sur l’mvitation de notre Ministre 
de la Justice, a propose, en assemblee gendrale du 21 Decembre, 1876, et 23 Janvier, 
1877, plusieurs modifications au tarif actuel, et que I’opportunitd de ces modifications 

a etc rcconnue; 

Sur la proposition de notre Ministre dc la Justice; 

Avons ddcrete et deerdtons: 


Article 1. Est approuve le nouveau Tarif des Prais de justice pour les actes judi- 
ciaircs en matibre civile et commereialc, et pour les actcs notaries, regu dans les 
greffes des Tribunaux, joint au present Decret, et signe par notre ordre par le Ministre 
de la Justice. 

Art. 2. Le present tarif sera rendu cxecutoire et appliqud par les Tribunaux 
Egyptiens a partir du trentidme jour aprds la publication, qui en sera faite on langues 
Arabc, Pranpaise, et Italienne, en conformite de l’Article 35 du Rbglement d’Organi¬ 
sation Judiciaire. 

Notre Ministre de la Justice est charge de l’execution du present Decret. 

Pait au Caire, le 12 Mars, 1877. 

(Signd) ISMAIL. 

Par le Khedive, 

Le Ministre de la Justice, 

(Signe) CuEMF. 


Inclosure 3 in No. 146. 

Tarif des Frais dc Justice pour les Tribunaux Egyptiens en matiere Civile et Commerciale. 

Alexandrie d'Egypte: 1877. 


No. 147. 

Mr. Vivian to the Earl of Derby.—(Received August 11.) 

(No. 214. Political.) 

My Lord, Alexandria, August 4, 1877. 

BARON DE SAURMA my German colleague, has consulted me upon a question 
which, if it were not quickly settled, he thought might provoke a great scandal; 
namely, that the Government professed to be unable to pay the salaries of the 
European Judges of the Mixed Courts, noAV overdue. 

This opinion was that the pretension to place these Judges upon the same footing 
as other employes of the Egyptian Government who were in arrears of pay was 
inadmissible, inasmuch as, although appointed by the Khedive, they were nominated 
by their Governments under international Conventions. He therefore asked me to join 
him in supporting their claims. 

I said that as in my opinion the independence and dignity of the Magistracy were 
quite incompatible with being compelled to solicit as mendicants from the Government 
the payment of their salaries, I would gladly support the representation he proposed 
to make; and avc accordingly saw Cherif Pasha together, and spoke to him in this 
sense, asking him to communicate what we said to the Khedive. 

We found that his Excellency entirely shared our vieAvs, and I have reason to 
believe that our joint remonstrance, supported by Cherif Pasha, Avill be successful, and 
that in spite of the opposition of the Comptroller-General of Expenditure, avIio main¬ 
tains that there can be no distinction or favour in the treatment of Government 
employes, means will he found to scrape together sufficient money to pay the judges 
the balance of their salaries, which amounts, I helievc, to about 8,000/. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 148. 

The Earl of Derby to Mr. Vivian. 

(No. 119.) 

Sir, Foreign Office, August 16, 1877. 

I HAVE receded your despatch No. 244, Political, of the 4th instant, in Avhich 
you inform me of a representation made by you conjointly with your German 
colleague to Cherif Pasha respecting the payment of the salaries of the European judges 
of the Mixed Courts, uoav overdue; and 1 have to stato to you that your proceedings in 
this matter arc approved by Her Majesty’s Government. 

I am, &c. 

(Signed) DERBY; 1 , 
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No. 149. 

General Menabrea to the Earl of Derby.— (Received October 13.) 

35 Queen s Gate, le 12 Octobre, 1877. 
“• 1 LE°S—ment Egyptien a — upA il^a 

ak « do 1’Chfa de. Avocats 

term Eu offrant h vote Excellence mes remorelments anfeipds. je a B REA. 


No. 150. 


The Earl of Derby to General Menabrea. 

. Foreiqn Office, October 18, 1S77. 

M. l’Ambassadcur, vnpn : nt 0 f V our Excellency’s letter of 

the S 

SSSat amiled M of Judicial Eees for the Tribunals of the 

Reform in Egypt. nnn + vnilv Excellency that the subject of your 

S^Sein, and that ] I shall have 

fhe honoS of addressing your Excellency thereupon on a future <™. & 

(Signed) DERBY. 


No. 151. 

The Earl of Derby to Mr. Coolcson. 

(No. 139. Political.) Foreign Office, October 24, 1877. 

SU ’ WITH reference to Mr. Vivian’s ^ cs ^® 1 ‘ v ^ l 2 j J ^p^ellSeivcd tointe Italian 
transmit to you herewith a copy o tl u . , has received a protest from the 

Minister in this country, stating that lus the amended Tariff of 

Council of the Society oi Advoca cs viow tier Majesty’s 


(Signed) 


I am, &c. 


DERBY. 


No. 152. 

Pn .Memond.-(Commnicated to the Earl of Derlnj by M. Gennadius. December 3.) 
FROM a recent letter of Mis K 

2ES s°o 

«“{- * U ‘ C JUl ' SeS Wb ° n ° W 

the minor States in the Court of 1'irst Instance. 


153 


There is also good reason to believe that His Highness the Khedive approves both 
of the increase in principle and of the projected choice, which, by general admission, 
points to the senior of the two Greek Judges, both of whom, by their ability, assiduity, 
and high honour, have won the confidence and consideration of the Khedive’s Govern¬ 
ment and of their colleagues. 

Unfortunately there exists the impression that the British Representative objects, 
on the ground that admission to the Court of Appeal ought to be restricted to Judges 
named by the Great Powers. 

It might be easily shown that, the constitution of the Mixed Courts being based 
on the principle of an equitable representation of the various interests in Egypt, such 
an objection could hardly stand by the side of the original object of the formation of 
those Courts. 

The Greek community in Egypt is only second in importance among the foreign 
colonies established in that country. Yet Greece was awarded but two seats in the 
Lower Court, that of Eirst Instance. 

The manifest injustice of that arrangement may now be rectified by a more 
equitable distribution of the additional seats which are rendered necessary by indepen¬ 
dent circumstances. 

In the conviction that the reasonableness of this claim cannot fail to be recognized, 
Her Majesty’s Government is appealed to and is fervently solicited to cause the 
British Representative in Egypt to support the favourable diipositions entertained by 
the Khedive’s Government and by the authorities of the nigher Court. 


No. 153. 


The Earl of Derby to Mr. Vivian. 

(No. 156.) 

gj Fj Foreign Office, December 7, 1877- 

I TRANSMIT to you herewith, for any observations you may have to offer upon 
it, a copy of a Pro-Memoriu which was communicated to me by the Greek Cliargd 
d’Affaires, on the subject of the Judicial Reforms in Egypt.* 

I am, &c. 


No. 154. 

Mr. Vivian to the Earl of Derby.—(Received December 29.) 


(No. 341. Political.) 

My Lord, Cairo, December 21, 1877. 

IN reply to your Lordship’s despatch, Political, No. 156 of the 7th instant, I beg 
to state that the Greek Acting Consul-General here must have entirely misinformed 
his Government both as regards my action and the views of the Court of Appeal and of 
the Egyptian Government with respect to the mode of carrying out the idea of 
increasing the numbers of the Judges of that Court. 

So far as I am concerned, the question having never been brought before me, I 
have neither expressed any opinion nor given any advice at all upon the subject. 

The real state of the case, it appears, is this: The additional work thrown upon 
the staff of the Appeal Court in hearing arbitration cases between the Egyptian 
Government and foreigners had caused the ordinary business of the Court to fall into 
arrear. The Court accordingly recommended an increase of its numbers, but they 
never suggested that a Greek Judge or a Judge of any particular nationality should 
be promoted from the Lower Courts. Their individual recommendation was the 
promotion of M. de Yos, a Belgian, from the post of Procureur-Gdndral to the Court 
of Appeal, his duties as Proeureur-Gdndral not being very onerous; but as the 
Egyptian Government hesitated, for economical motives, to entertain this suggestion, 
the Court of Appeal adopted a middle course by inviting, as they have power to do 
under the Convention in case of hindrance to work, temporary assistance from the 
Lower Courts, and they accordingly called up, as a temporary expedient, two Judges 
from the Alexandria Tribunal of Eirst Instance, with whose assistance the Court of 
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Appeal will lie well able to get through all its work until such time as the arbitration 
cases are disposed of, when these Judges will return to their proper sphere. 

Mr. Scott, the English Judge of the Appeal Court, assures me that there is no 
necessity whatever for a permanent augmentation of the staff of the Court, and 
although I have expressed no opinion at all upon the subject, I know that some of 
my colleagues, particularly the French Consul-General, strongly hold that the posts 
of Judges in the Court of Appeal should, under the terms of the Convention, be 
reserved for the Representatives of the Great Powers, while each of these Powers 
would undoubtedly demand equality of representation on the Bench. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 155. 

Mr. Vivian to the Earl of Derby.—(Received December 29.) 

(No. 343. Political.) 

My Lord, Cairo, December 21, 1877. 

IN compliance with the instructions contained in your Lordship’s despatch No. 139 
of the 24th October last, I have the honour to inclose a copy of the Protest of the 
Society of Advocates at Alexandria against the new Tariff of Judicial Pecs for the 
Tribunals of the Reform in Egypt, together with a translation of the reply thereto, 
made by the President of the Court of Appeal, justifying the changes made. 

Article 36, chapitre 3, of the Rhglement d’Organisation Judiciaire, gives the 
Government the right to publish the Tariff of Pees for the new Courts of Justice, 
and I am not aware that we have any right to challenge it. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosuro 1 in No. 155. 

Protest of the Society of Advocates at Alexandria, dated August 21, 1877. 
[Por French translation of this, see infra.] 


Inclosure 2 in No. 155. 

M. Lapenna to M. Mathieu. 

(Translation.) 

M. le President, Alexandria, November 12, 1877. 

THE opinion forwarded to the Vice-Presidency of the Court on the 25th August, 
1877, by several members of the “ Conscil de l’Ordre dcs Avocats,” contains erroneous 
appreciations of fact and erroneous interpretations of some enactments of the “Tariff” 
which came into operation under the Khcdivial Decree of March 12,1877, in accordance 
with Article 36, title i, chap. 3, of the “ Rhglement d’Organisation Judiciaire.” 

As that opinion is signed by many Advocates, I deem it advisable, in accordance 
with a resolution of the Court, to rectify, in their own interest, and also in the interest 
of the parties they are called upon to represent, those appreciations and interpreta¬ 
tions :— 

1st. Article 15 of the new Tariff is toxtually reproduced from Article 12 of the 
late Tariff. The Court, by a resolution come to since May 7, 1876, has given the 
necessary directions to the Tribunals for the application of this Article, in harmony 
with Article 15 of the Commercial Code. 

2nd. Egyptian legislation does not forbid the exhibition to and admission by tho 
Courts of non-registered documents; but. on the contrary, it accords to the parties, 
except in matters of mortgage (Article 683 of the Civil Code), tho most complete 
liberty to rely upon in their suits, and to join to their pleadings, without payment of 
filing fee (“ droit d’enregistrement ”), authentic documents passed before Notaries in 
Europe, as well as those made before Consuls, and oven those under private seal. It 
is optional with the parties to apply to the Notarial Office of the Mixed Tribunals or 
to prefer Consular Chancelleries, counsel's chambers, or the offices of private persons. 
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for the drawing up of such documents. But, whenever the interest of the parties and 
the weight attached by law to contracts made at the Notarial Offices of the Mixed 
Tribunals suggest that they (the parties) should have recourse to the Chancellors 
entrusted with the Notarial Offices, it is clear that the parties mint pay a fee which, 
being proportionate to the importance of the document, should aho be a just com¬ 
pensation tor the responsibility of the Chancellor and for the work demanded. This is 
provided for in the new Tariff by the new enactments Tinder title ii. 

_ 3rd. The joint obligation of Attorneys, established by the last paragraph of 
Article 66 of the new Tariff, is the corollary of the two paragraphs that precede it, 
and, consequently, it has reference only to the fees for which Chancellors are required 
to exact a deposit beforehand. Moreover, by Article 39 of the late Tariff, the 
Cancelleria fees should have been exacted by the Chancellors before or at the time of 
drawing up the document. Then, as now, Chancellors were bound to refuse to draw 
up those documents for which the party applying (whether principal or attorney) had 
not previously deposited the corresponding fees. If, notwithstanding the law, the 
Chancellor draws up the document without previous deposit, ho becomes answerable to 
the Judicial Pee Fund for the amount; but the party is jointly liable, and of necessity 
also the attorney, if he applied for the document without previously depositing the fee 
which, by law, it was his duty to do. 

This applies also to the rest in so far as concerns the proportional fees on 
judgments. Chancellors are forbidden to give or to prepare copies (“ grosses ”) of 
judgments unless the corresponding fees shall have been previously deposited. The 
party, whether principal or attorney, who applies to the Chancellor to prepare the copy 
(“ grosse ”), must previously deposit the corresponding and the proportional fees. If, 
however, the Chancellor is induced by tho attorney to violate (sic) such obligation 
of office, the attorney, and, under similar circumstances, the party, shall be 
responsible. 

The liability of attorneys is circumscribed within these limits, as is clearly 
evinced from a just interpretation of Article 66 above mentioned. 

4th. Article 67 of the new Tariff does not, nor is it expected to, resolve the query 
whether tho parties may apply to the Tribunals, by citation of the officers, against the 
application of the Tariff. That question must be solved by the Tribunals whenever 
the point may be raised before them. 


Article 67 offers a speedy administrative settlement of the controversy between 
Chancellor and party in the application of the Tariff. This is manifest in the words : 


“ The party that might think itself aggrieved may,” &c. 

5th. Article 9 of the new is a textual reproduction of Article 9 of the late Tariff, 
except in the last paragraph, which does not refer to parties, but to the relations 
between Chancellor and State. 


Article 9 of the late Tariff did not provide for surveys (“expertises ”) either the 
forms established by the procedure at hearings or other formalities. Article 10 of the 
new Tariff provides against such deficiency by adopting formalities, simple and of little 
cost, which are calculated to offer sufficient guarantees to Chancellor and party. 

6th. Article 60 of the new Tariff docs not limit, to tho prejudice of parties, 
the prescriptive term of 365 days, sanctioned by Article 274 of the Civil Code, for 
sums due to “ lluissiers ” and Chancellors; but it determines instead, in favour of 
parties, a new limitation or longer term (two years). It establishes, first, that although 
the proceedings arc not closed where pleadings occur, on which is payable a fee to the 
Cancelleria or to the lluissier, the demand for such fee or for an additional fee is 
barred after two years, dating from the day ou which the writ upon which the fee or 
additional fee is due was presented, made, or delivered—a prescriptive period which, 
under the provisions of Article 274 of the Civil Code, cannot commence to run while 
proceedings arc in course; secondly, that Chancellor or lluissier cannot plead limita¬ 
tion to a demand for reimbursement of fees unduly received, although 365 days may 
have passed from the receipt thereof, provided that the term of two years from the 
receipt thereof shall not have expired. In cases (a) where proceedings arc closed, 
(b) where no proceedings have been commenced, the shorter prescriptive term (365 
days) remains unaltered in favour of the parties, the said term dating (a) from the close 
of proceedings, (b) from the formulating of the pleadings ou which the fees arc due to 
Chancellor or Huissier. 


Accept, &c. 

The Vice-President of the Court of Appeal, 

(Signed) LAPENNA. 


, Wf - ■*•*» .VI- U 4- « 
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No. 15G. 

Mr. Vivian to the Earl of Derby.—(Received January 27.) 

(No. 15. Political.) 

My Lord, Cairo, January 19, 1878. 

MY attention lias been called to tlie inclosed Decree of the Khedive, modifying 
certain articles of the “Code Civil” of the Courts of the Reform in respect to the 

valuation and sale of articles seized bv order of the Courts 

•> 

This Decree has not appeared iu the official “ Moniteur,” hut in the recognized 
organ of the International Tribunals, “ La Reforme ” newspaper, and it has not been 
communicated to the foreign Representatives. 

Some of my colleagues are of opinion that this proceeding is quite irregular, 
because, although Article Nil of the Code Civil says: “ Les additions aux presentes 
lois seront edictees sur l’avis conforme du corps de la magistrature, et au hesoin sur sa 
proposition.” It adds, “ mais pendant la periode quinquennale aucun changement ne 
devra avoir lieu dans le systtnne adopte,” and they maintain that the Powers alone are 
competent to judge whether modifications, however trivial, of the Code do involve any 
change of system or not. 

My French colleague, who is bitterly hostile to any encroachments of the magis¬ 
tracy, has pointed out the gradual progress of the Egyptian Government, acting in 
concert with the Courts, towards emancipating themselves from the control of foreign 
Rowel's, by citing the successive cases of the proposed modification of the law of 
“Concordat Civil,” where the Government consulted the foreign Representatives; 
that of the suspension of the Court of Ismailia, which was simply notified to us; and 
the present modification of the “ Code Civil,” which has not even been communicated 
to us. 

I have spoken to Cherif Pasha upon the subject, and he maintains that the present 
modifications lie clearly within the competency of the magistracy, as involving no 
change of the system in force, and that they are competent to decide this point. lie 
explained that for these reasons he had not thought it necessary to communicate the 
modifications to us, and also because sad experience had taught him that whenever he 
did so it provoked challenge or question from one or other of my colleagues. 

So far as regards the particular modifications in question, I do not see that they 
involve any change of the system in force; but I do not know if Her Majesty’s 
Government arc prepared to admit Cherif Pasha’s pretension that the Egyptian 
Government and the magistracy are competent to decide whether they do so or not 


without consulting us. 


I have, &c. 

(Signed) C. VIVIAN. 


In closure in No, 156. 


Decree. 

NOUS Khedive d’Egypte, 

Ayant reconnu Futility de modifier quelques dispositions du Code de Procedure 
Civile et Commerciale pour les Tribunaux Mixtcs en Egypte, dans lc but de rnieux 
regler la mature des expropriations et de sauvegarder convcnablement les interets des 
parties; vu l’avis conforme donne par le corps de la magistrature, d’aprds 1’Article 12 
du Code Civil; 

Sur la proposition du Ministre de la Justice, 

A vrvnc tlpppoto of, • 

Les Articles 507, 528, G22, 039, G46, G88, et 707 du Code do Procedure Civile et 
Commerciale sont modifies comme suit: 

Art. 507. Les marchandises seront, suivant lour nature, pesdes, mesurdes ou jaugees; 
les matures d’or et d’argent seront pesdes et ddcrites. 


juge de service et pretcra serment devant ce magistral 

Tous autres objets seront pareillcment estimes chaquo lois que sur requete du 
.saisissant ou du saisi lc juge lc trouvera utile. 


I 


t 
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No. 155 a. 

Mr. Niven to the Earl of Derby.—(Received January 11.) 

My Lord, 145, St. Vincent Street, Glasgow, January 10, 1878. 

MR. JOSEPH BOGDADI, Deputy Spanish Consul, Mansourah, Egypt, being 
indebted to me for a considerable sum of money, and refusing to pay, I obtained 
judgment against him in the Egyptian Tribunal, appointed by the several Govern¬ 
ments of Europe, but lie says that that Court has no jurisdiction over him as he is a 
Spanish Consul. 

Now, the President of the Tribunal says that this only applies to Consuls-General 
and not to Consuls like Bogdadi. 

There are other cases like mine in Egypt, and I understand that the question as 
to whether Bogdadi and such Consuls are subject to tbc jurisdiction of the Egyptian 
Tribunal has been referred to the Home Governments, and I would take it as a favour 
if your Lordship would let me know if any decision has been arrived at, and at the 
same time suggest any means by which I could get the judgment of the Court 
enforced. 

I have, &c. 

(Signed) JOHN NIVEN. 


No. 155 b. 

Lord Tenterden to Mr. Niven. 

Sir, Foreign Office , January 14, 1878. 

I AM directed by the Earl of Derby to inform you that Her Majesty’s Agent 
and Consul-General in Egypt has been instructed to furnish a Report on the matter 
referred to in your letter of the 10th instant relative to the jurisdiction of Egyptian 
Tribunals over subordinate Consular officials. 

I am, &c. 

(Signed) TENTERDEN. 


No. 155 c. 


The Earl of Derby to Mr. Vivian. 

(No. 12.) 

Sir, Foreign Office, January 17, 1878. 

I TRANSMIT to you herewith a copy of a letter from Mr. John Niven,* 
inquiring as to the jurisdiction of the International Tribunals in Egypt over the 
Spanish Deputy Consul at Mansourah in regard to a debt owing by him; and I have 
to instruct you to report to me thereon. 

I am, &c. 

(Signed) DERBY. 
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Mr. Vivian to the Earl of Derby.—(Received January 27.) 

(No. 13. Political. Confidential.) 

My Lord, Cairo, January 19, 1878. 

THE principal members of the Bar practising in the now Courts of the Iteform 
in Egypt have addressed to M. dc Martino, the Italian Agent and Consul-General, in 
liis capacity of Doyen of our Consular Body, the inclosed letter, protesting on behalf 
of their clients against the non-execution of the sentences of the Courts tvhen directed 
against the Egyptian Government or the “ Dai'ras ” of the Khedive, while, on the 
other hand, judgments are rigorously enforced against private individuals; tiny further 
pray that measures may he taken to prevent the Courts of the Deform from thus 
becoming “ a snare and an instrument of tyranny.” 

M. de Martino considered this appeal of sufficient importance to warrant him in 
calling together the Representatives of the Powers that had contributed to institute 
the Courts of the Deform, with a view to consulting with them lion the appeal of the 
barristers should he dealt with. 

IV cMU(‘t accordingly Ihr day before yesterday, and 1 here was but one opinion as 
to the truth of the statements contained in the letter. l»nt it was also recognized that 
it might be inexpedient, and oven dangerous, at tin* present critical moment, to give 
the Khedive a loophole of escape from his general engagements by insisting upon the 
satisfaction of the sentences of the haw Courts without consideration for his other 
creditors or for his engagements* to the bondholders. It was the general impression 
that the Khedive would seize the opportunity to say, “ If you insist upon our satis¬ 
fying these claims we cannot meet our coupons or pay our other creditors.” 

It was, therefore, unanimously agreed that we should transmit the letter of the 
members of tin* liar to our respective Governments, with the expression of our opinion : 
that the statements contained in it wore literally true, hut that, they ought to he 
considered in connection with the whole financial position of Egypt, which had 
become so gra\e and critical as to challenge the serious attenlion of our Go\crnments 
if they wished 1o inert tin* financial catastrophe which we foresaw to bo impending; 
that we did not wish to point out a danger without trying to suggest a remedy which, 
we thought, might bo sought, before anything else was (lone, in demanding that the 
Porte should insist upon the Khedi\e consenting to a Commission of Inquiry, formed 
of the Commissioners of the Public Debt, into the whole financial situation of Egypt, 
embracing the whole debts and the assets of the countrv; that this Commission 
should have some official authority and recognition, and the Khedive he held respon¬ 
sible for earning out the conclusions at which it might arrive, and the modifications it 
might have to suggest in the engagements bv which he is hound. 

It was proposed that our views to this effect should be recorded in a prnccs-verbal, 
hut this 1 declined to sign, as I would not pledge myself to any opinion without con¬ 
sulting my Government upon so important a question, and the proposal accordingly 
dropped. 

All my despatches, since my return to Egypt, will show, however, that 1 agree in 
opinion with my colleagues that the position of affairs is too serious and critical to he 
allowed to continue, and that if energetic measures he not taken in time, a catastrophe 
may ensue involving certainly serious financial consequences and, possibly, political 
complications, which it would hew ise to avert if possible. I should certainly much 
prefer to see these 1 measures taken spontaneously by the Khedive without foreign 
pressure or dictation, hut his obstinate refusal to agree to an inquiry upon any terms 
that could be accepted by tin 1 representatives of the creditors, notwithstanding the 
friendly counsels of Her Majesty’s Goyernment, gives me little hope of his ever 
agreeing, yvitlmut stronger pressure, to any acceptable solution of difficulties which are 
daily becoming more serious 

1/ J 

I may add that some of my colleagues 1 ive expressed to me, confidentially, their 
hopelessness of any serious financial or admit istrative reform being possible in Egypt 
so long as the Khedive remains as Child' of the State, and this feeling is gaining 
strength hen;. 

1 fear it is true that the Khedive is w’odded to the practices wdiich have brought 
Egypt into all its difficulties, for which he is primarily responsible; hut I cannot 
forget that with all his faults In* has been consistently a staunch friend and ally of 
England, and 1 doubt if In 1 could he replaced with advantage either by his sou or by 
any other member of his familv, or bv a Turkish l’asha from Constantinople. 

[97] * * a Rf 
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As my colleagues of Prance, Germany, Austria, and Italy are all writing to their 
respective Governments in the sense of this despatch, your Lordship will certainly 

receive further representations upon the subject. 

Since the above was written, Cherif Pasha has placed in my bands a copy of the 
reply which the Khedive has returned to the letter of the Commissioners of the Public 
Debt, inclosed in my despatch No. 9 of the lltli instant. The reply simply amounts 
to this, that the Khedive refuses to allow the Commissioners to push their inquiry 

any further than into the revenues of Egypt. . 

I have pointed out to Cherif Pasha that in view of the reductions m the Budget 
for 187S, spontaneously made by the Khedive, an agreement upon this point with the 
Commissioners would probably not be difficult, and that the only question really at 
issue is that of the inquiry extending to the general debts of the Government, upon 
which I earnestly advised that the Khedive should yield rather than provoke the 
interference of the Porte at the instance of foreign Governments; but Clierit 1 asha 
could hold out to me no hope that His Highness would do so. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure 1 in No. 155 d. 

The Principal Members of the Egyptian Bar to M. de Martino. 

M. I’Agent et Consul-General, Janvier , 1878. 

LES Soussignds, Avocats pres la Corn* d’Appel d’Egypte, excitant tant a Alex¬ 
andra qu’au Cairo, , . . , 

Out riionncur d’appelcr votre sericusc attention sur la situation anormalc qui est 

faite a leurs clients porteurs de jugements definitifs rendus contre lc Gouvcrnemcut 

Egyptien. . , 

Jusqu’a cc jour, et rnalgre de nombrousestentatives, les moyens ordmairesd execu¬ 
tion reserves eependant par l’institution des Tribunaux de la He forme a legaid. 
du Gouvernoment comme envers tout autre justiciable lour ont etc ahsolument 
ferrues; il est sans cxcmplc qu’aucun jugement ait etc execute par les voics 

iudiciaires. . ,,, , , , . . , 

Si quclqucs jugements isoles ont 6te executes cc n a etc quo par le bon plaisir uu 

Gouvt'rnement, grace a certaines influences pcrsonnellcs ou a la favour de transactions 
souvent ouereuscs quo dans lour impuissancc les parties ont dh subir. 

Les condamnations prononcecs contre le Gouvcrncmcnt ou les Dairas du Khedive 
n’ont 6te qu’unc nouvellc source do revenus pour l’Etat qui a reguliffi'cment et 
inexorablcment pei’ 9 u les taxes onereuscs et les droits proportionnels. . 

Au nom des intercts quo nous representons et qui sont en souflraucc dcpuis si 
lomdemps, nous venons sollieiter de votre part tcllcs mesures que vous croircz dans 
votre sa^esso devoir prendre pour assurer le respect du aux decisions de justice sans 
lequel Foeuvre internationale de la reforme judiciairc deviendrait un leurre ct un 
instrument de tyrannic a rencontre de tous scs autres justiciables. 

En effet, ceux-ci sont executes et expropries alors que souvent de leur cflte Us 
sont porteurs de jugements prououejant contre lc Gouvcrncmcnt ou les Dairas des 

condamnations sans effet. . , . , . , ,, 

Nous sommes certains qu’il suffira de vous mdiquer les mconvenients d une 

situation semblable, engendrant des consequences aussi iniques, pour quo yotre u lc 
s’en dmeuve et que lc remddo le plus prompt ct le plus energique soit apporte. 

11s ont, &c. 

(Signe) Til. HOCCA SEHHA, 

(And 16 other principal members of the Egyptian Bar.) 


Inclosure 2 in No. 155 d. 

His Highness the Khedive to Cherif Pasha. 

^ J’Al pris lecture do la lettre qui vous a etc adressee le 9 Janvier courant par 

M Barm" 1 au nom de la Caisse de la Dette Publique. 

Je remarque que MM. les Directcurs de la Caisse se meprennent sur la nature 
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les dettes non consolidecs, avant de se prononcer, disont-ils, sur la necessity de 
dim inner le taux de l’interet de la dette ou meme d’emettre une opinion dont on 
puisse tirin' cette consequence. 

Puisque la lettre de la Direction de la Caisse parle de la reduction de l’interet, il 
importe de rappeler comment l’idee d’une reduction a pris naissance dans les esprits. 

Avant le transfert des Mini stores a Alexandric, au mois de Juillet dernier, le 
Baron de Malaret vint me trouver, en sa qualite de Controleur-Gdneral do la Compta- 
bilitd et de la Dette Publique, me signala lc deficit survenu dans les recettes des 
chemins de for, la lcntcur et les difficultes qu’il avait remarquees dans la rentree des 
revenus (li‘s provinces et particulierement de cellos de la Hautc-Egypte, et me soumit 
l’idee de s’assurer des revenus probables qui pourraient etre realises jusqu’a la fin de 
l’annee 1877. Sur les instructions que j’ai donnees, le Ministere lies Einances 
demanda des renseignements et appela l’attention des Inspcctcurs sur les rentrees. 
Dans ccs entrofaites FInspecteur-General de la Ilaute-Egypte adressait au Ministere 
une lettre qui faisait prevoir un deficit probable dans les revenus. 

Plus tard le Minist6rc, preoecupe des obligations diverses auxquelles le Gouveme- 
ment etait tenue, appelait dans lc sein du Comite des Einances les deux Inspccteurs- 
Generaux do la Basse et de la Ilaute-Egypte, auxquols plusicurs questions furent 
posees, tendant a permettre de savoir le montant probable des revenus qui pourraient 
etre recouvres. Les reponses des Tnspeeteurs-Gcneraux no laisserent aucun doute 
dans l’esprit du Comile sur l’impossibilite de faire rentrer tous les revenus prevus par 
le Budget. De leur cote les Administrations des Chemins de Eer, des Douanes, et 
des Tabacs, et autres, accusaient des deficits sur leur previsions budgetaires. 

Un hilan approximate fut dresse au Ministere, a la suite duquel le Baron de 
Malaret, devant l’impossibilite pour le Gouvernoment de continuer ainsi a faire face 
a toutes si's obligations, vint me faire part do l’idee qu’il avait com;ue de partir pour 
l’Europe avec l’intention d’cxpliqucr la situation et scs difficultes a MM. Goschen et 
Joubert, et de les entretenir du taux trop clove de l’interet. 

Au relour des Ministeres au Cairo, le Baron de Malaret resta dans la meme idde, 
et comme Mr. Romaine, Contrfileur-General des Bceettes, of ait en voy T age, il suggera 
l’idee du depart de M. Baring, qui accepta en olfet d’aller voir M. Goselien pendant 
quo M. de Malaret verrait iM. Joubert. 

C’est dans ces conditions et dans le but ci-dessus indique, qui etait reellement 
celui de leur voyage, que le Baron de Malaret et M. Baring partirent })our FEurope au 
mois de Scptembro dernier. La question de la prolongation des avances gagecs 
n’entrait quo pour une tres-faible part dans les considerations determinantes du 
voyage. 

Au retour de MM. de Malaret. et Baring au mois de Novembrc, la question d’une 
enquete, jugee necessairc des avant leur retour, fut souleve sous une forme qui n’en 
admettait pas la possibilite. L’ou pretendit qu’il fallait proceder, en dehors de 
Felement indigene, a une enquete sur toutes les affaires du Gouvernoment. Plus 
tard l’on reconnut l’exageration de ces pretentions relativemcnt a l’exclusion de 
Felement indigene, mais l’on porsista sur les autres points, nettement enonces 
aujourd'hui dans la lettre de la Direction (hi la Caisse. 

Pour justifier cette insistence, M. Baring invoqua unt 1 conversation qui avait eu 
lieu avant le voyage, et dans laquelle j’avais exprime la penseo de faire faire une 
enquete large. Jc rappelai a M. Baring, qui dut en convenir, quo jamais il n’avait 
etc parle, de part oh d’autre, des questions qui leraient l’ohjct de l’enquete, et que la 
question alors en jeu etant uniquement cello des revenus, il no pouvait meme pas 
me venir a l’idee que l’enquete aurait lieu aussi sur d’autres questions. 

Je ne pouvais done souserin* a la concession qui m’etait demandee, et qui touchait 
aux dioits ldgitimes de tout Gouvcrnement. 

En ce qui eoneerne les depenses, il n’i'st pas sans interet. de rappeh'r que pendant 
les negociations avec MM. Goselum et Joubert, hi Budget n’avait pu etre fixd h 
4,259,350/. pour 1877 que par la suppression des credits affectes aux travaux d’utilitd 
publique, celle de tons les lends de reserve et le maintien des seuls credits reconnus 
neei'ssaires. MM. Goselum et Joubert, qui etaient h's representants des creanciers, ne 
s’immiscih'imt en aucune faeon des afleetations des credits budgetaires, et ne demandbrent 
qu’il lut accorde aux Contrfdeurs-Generaux, ou iv la Commission de la Dette, aucune 
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qualitd pour s’occuper dc ees affectations; rcconnaissant, d’aillenrs, l’exiguitd du chiffre 
de 4,259,350/., ct 1’impossibility do supprimer indefinimcnt lcs credits des travaux 
publics et les fonds dc reserve, ils ont admis que le credit total dcvrait otre portd a 
4,400,000/. pour l’annde 1878, ct a 4,500,000/. pour les amides subsequentos. 

(Dependant, et cn consideration dcs ddficits survonus depuis dans les rcvonus, le 
Gouvernement fait tout son possible pour reduire lcs depenscs i\ 4,000,000/. Dans les 
credits supprimes figurent on premidre ligne les pensions et allocations de la famille 
Khedivialc, le tiers des appointements du Prince Ileritier, ct une partie de ma listo 
civile, sans toutefois porter atteinte aux garanties consenties aux creaneiers do la 
Dai'ra Sanicb. Lcs traiaux d’litilitd publiquc ct l’emprevu demcurent dearies; eo qui 
recluit le Budget au strict neeossairo. 

Sur les 4,000,000/. maintenus 1,000,000/. est affcetd au Tribnt do Comtaniinoplo, 
aux interets des actions du Canal de Suez, au frais du Tapis Saint, dcs npprm isionne- 
ments, et du pelcrinage aux villes saintes. On arrive ainsi a 3,000,000/., qui con¬ 
stituent tous les credits budgdtaires proprement dits. Le Mini store de la Guerre y 
figure pour 1,000,000/., sur le pil'd de paix, car il a etc pourvu jusqu’ici au mojen dc 
subsides particuliers, aux frais dost roupes Egyptiennes engageesdans la gui'rre actuellc; 
mais si par malbeur la guerri' devait durer encore, on ne pent savoir d’a\ aneo a quels 
autres frais olio entrainerait l’Eayple, ni de quelle maniero il faudrait y pourvoir. 

Les Commissaires de la Dette ne sauraient avoir qualitc pour supprimer unc 
Administration quelconque, ou si' substituer aux Chefs des Administrations pour juger 
de 1’utilite et des besoins des sen ices publics. 

Quant au Ministere de la Guerre, e’est 8a Majesty Imperiale le Sultan qui est 
juge de sa necessity, de l’inipoitanee de 1’armee que l’Egvpto doit entretenir, et ill's 
contingents qui pourraient lui etre demandes par la Sublime Porte; le Gome moment 
Egypt ion, de son cote, pout soul juger de Pimportance que doit avoir sa force a mice 
au point de vue des neeessites de toutes ses possessions. 

En ce qui conecrne les dettes llottantes, j’ni repousse toute idee ou tout prineipe 
qui aurait pour effet de remottre en question ces dettes, et d'eu tairc I’obji't d’examens 
et d’investigations contimiels, toutes les Ibis qu’une diffieulte se pre-euteruit. 

Ces dettes se divisent, d’ailleurs, cn deux categories ilistinetes; cellos antdrieurcs 
et cellos posterieures au Deeiet du 18 Xovcmbre. 

Les premieres ont etc disoutees lors des negociations avee MM. Coselien et 
Joubert. Elies sont poitees sur les etats et Tableaux qui lour furent remis les 
17 Octobrc et 8 Novcmbre, et sont mentionnecs dans leur note ct lettre des 11 et 12 
Novembre. 

La seule dette llotlanto dont rexistenee flit eontestee par les negoeiateum, dans 
leur note du 11 Novombic, eta it cello de 1,297,000/. due a M. Tsmalum pour compte 
des litres de l’Empruut 1873; mais les uegoeiateurs revinrent bientot sur leur 
premiere idee, reconmtrent rexaefitude de la dette, et aidiiront memo le Gouvernement 
a Veteindre au moyen de 3,000,000/. de litres do la Detle Cnitiee, qui furent prelevees, 
d’accoril avee eux et par l’intenention dc M. -Joubert, sur lcs 0,038,000/. denudes on 
nantissement au Comptoir d’E'-eompie. 

Les autres dettes floitnntos furent egalement reeonnues commc existantos, et pour 
que des bonnues de la valour et du eavactiVe do "Mir. Goseben et Joubert en aient 
admis 1’existenee, il faut qu’ils on aient fait I’objet d’etudes serieuses, ou que eetto 
existence fut tellement evidente qu’ils n’ont pas cm devoir rapprofondir autrement. 
Celui-ei n’est pouvtant pas le eas; MM. Goseben <*t Joubert n’ont admis ees dettes 
qu’aprds examen serieux, et ce n’est qu’ensuite qu’ils ont dit qu’il faudrait les regler, 
en dehors de la eonvemion, au minen il’une partie des veeettes qui restaient encore a 
effectuer sur les menus de 1870, et il’un soldo a obtenir sur la realisation des titres 
reserves au Gouvernement, aprf. rembour-cment des ereanees gagees, lcs uegoeiateurs 
(Slant alors eonvaineus d’une hausse sur les valours Egyptiennes. On ne comprcnilrait 
pas, autrement, qu’ils aient lais^d a la disposition du Gouvernement une somme do 
4,000,000/., representant, d’apres les calculs faits, l’excedant des revenus de 1870, et de 
la realisation au cours de 05 pour cent des titres en question, loisque ees memos ndgo- 
ciateurs avaient oppose taut de diflieultds et de resistance avant d’avoir admis la 
erdation au projet du Gouvernement de 2,000,000/., valour nominalc, en titres de la 
Dette Unifide, alleetes a la garantie de la somme de 700,000/. due aux entrepreneurs 
du Port d’Alex an il lie. 

C’est ainsi que les uegoeiateurs regluient toute la situation financidre et arretaient 
leur projet. Le eours de 05 pour cent dinit tellement en perspective, que M. Joubert 
fit donner par le Grand Synilieat des Aianees l’engagemi'nt de ne pas realiser ii un prix 
infdrieur les titres du Gomernement, qui garantissaient des avanecs. 
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Malheureusement les dvdnements n’ont pas justifies ees prdvisions; d’une part 
les revenus dc 1876 n’ont pas pn etre rceouvres en entier; ils ont laisse un grand 
deficit; d’autre part, les titres de la Dette Uni fide sont restds bien an-dessus des conrs 
espdrds. 

Les dettes flottantcs postdrieures au Dderet do Novembre ont pris naissance 
pendant quo les Controleurs-Gdndraux exergaient leurs fonetions. Ellcs proviennent 
ou de eondamnations judiciaires, prononedes par les Tribunaux de la Itdforme, ou du 
bas prix dcs titres unifids, qui laissera le Gouvernement en face d’un soldo considerable, 
et 4 ddcouvert sur les crdances gagees, ou de ddpenses budgdtaires et appointements 
restds en souffrancc, au vu et au sn des Contr61 eurs-Gdndraux. 

Les deux questions du Budget et des dettes non consoliddes ne pouvaient ainsi 
donner lieu a aucunc immixtion on investigation de la part des Commissaires de la 
Dette, en supposant qu’ils aient eu qualitd pour ce faire; mais cette qualitd ils 
reconnaissent eux-memes ne pas la possdder, ainsi qu’ils le ddclarent au commence¬ 
ment de leur lottrc du 9 courant. Le Dderet du 2 Mai, qui a institud la Caisse do la 
Dette Publiquc, ddfinit la qualitd dc ses Directeurs et leurs attributions. Il est inutile 
de la reproduire ici. 

En ce qui regarde lo retard apportd dans le paiement du dernier coupon interca¬ 
late effectud le 31 au lieu de l’etrc le 15 Ddcembre, et auquel fait allusion la lettre 
de la Direction dc la Caisse, il est a peine ndeessaire de rappcler les causes fatales ct de 
notoridtd publiquc, qui ont amend ce retard, outre l’insuffisante crae du Nil, la 
sdcheresse de presquo toutes les terres des provinces de Girgeb, Keneh, et Esnd, et l’on 
peut dire de toute la rive droite dc la Haute-Egypte, de la moitid de Siout, d’une 
petite partie de la Basse-Egyptc, sdcheresse qui a eu pour premiers effets d’cmpecher 
en grande partie la culture du mais et de diminuer la rdcolte du riz, nul n’ignorc que 
les chaleurs aussi intenses qu’insolites qui ont regnd pendant les mois d’Aout, de 
Septembre, et d’Octobre, jointes h une irrigation insuffisante m6me dans la Basse- 
Egypte, ont ddssdclid en partie la flour du cotonnier au moment de 1’dclosion, et ont 
ddtermind ainsi une grande diminution dans les produits du coton. 

Au milieu do ees calamitds le Gouvernement, poussant h la limite dii possible le 
respect de ses engagements, donna des ordres sdvdres pour activcr lcs perceptions. 
Mais la mesuro dtant au-dessus des moyens des contribuables, plus d’une voix s’est 
dlevde pour exprimer des plaintes centre les rigueurs des Agents de Perception, des 
Moudirs, des Inspecteurs-Gdndraux, et particulidrement cclui de la Haute-Egypte. 

Dans ces conditions on pent s’dtonncr do ce que le coupon intercalaire a pu etre 
payd, memo lo 31 Ddcembre. 

Les memos causes ci-dessus rappcldes expliquent aussi lcs mdcomptes signalds 
dans la lettre de la Direction de la Caisse. En effet, lorsqu’au commencement de 
Septembre les Inspecteurs-Gdndraux, ot spdcialement cclui de la Haute-Egypte, 
fournissaient sur les revenus les renseignements qui furent portds it la connaissance de 
MM. Goseben ct Joubert, lc Nil vonait d’atteindre a Khartoum la hauteur dc 21 pics. 
Sur la foi des prdeddents, tout le mode croyait alors ot espdrait que la memo liauteur 
serait atteinto au Cairo, aprds un certain nombre do jours. Cet espoir a dtd comple¬ 
ment dd^u, par suite dc rinsuffisance du contingent d’eau fonrni par la riviere El 
Albara, l’un dcs affluents importants du Nil; et il en est rdsulte une augmentation 
dans lcs ddficits, qui no pouvait etre prdvue au mois do Septembre. Il n’en a pas 
moms dtd appliqud au service de la Dette Publiquc, cn 1877, une somme de 7,475,000/. 

Si l’on considdre, d’ailleurs, l’enscmble des revenus realisds en 1877 dans les 
provinces, en dehors des subsides de la geurre, on les trouvera, par Pellet des rigueurs 
employdes dans la perception, supdricurs a oeux de 1876. 

Quant a la question dc l’enqucte sur les recettes, mon intention a dtd d’instituer 
une Commission, a l’effot de verifier les ddficits, de constater pour l’annde 1878 d’une 
part, et pour les annees normales d’autre part, les revenus positifs, et d’en dtablir 
l’assiette et la perception, s’il y a lieu, sur des bases plus conformes aux vdritables 
ressourccs du pays, dans le but de rdgulariser la situation fmancidre et d’amdliorer 
ainsi la condition des contribuables en memo temps quo cello des crdanciors, en faisant 
aequdrir aux fonds Egypticns, quel que soit le taux do l’intdrdt, une valeur sdrieuse et 
rdello, etablie sur des revenus certains et non sur l’incertain qui leur donne aujourd’hui 
une valeur illusoire. 

Le projet du Ddcret quo j’entondais signer h cet effet, et dont Mr. Baring a pris 
officieusemcnt connaissance, tdmoigne suffisamment de mes intentions larges et libdrales. 
J’entendais commc j’entends toujours faire appel, dans co but, au eoncours des 
Directeurs de la Caisse, et c’est avee un vdritable plaisir que je les verrai faire partie 
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de la Commission. 


Dans le cas oil ils 


croiraicnt neanmoins devoir s’abstenir, je 


regrctterai une pareille determination, mais le Gouvernement n’cn poursuivra pas 
moins l’enquete a l’aide des elements dont il peut disposer. 

Recevez, &c. 


(Signd) ISMAIL. 


] 
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Le rapport dc l’expcrt commis par le juge sera joint au proccs-vorbal de saisic. 

Art. 528. Le proves-verbal dc vente indiqucra le jour de la vcntc qui aura lieu 
huit jours au moins a pres la saisic, cl au lieu ou sont les meublcs ou au marclid le 
plus voisin, aux enelieres ct a la crice dc riiuissier, ct au comptant, il la suite du 
procbs-verbal de verification dresse par riiuissier, qui mentionnera seulement les olijets 
manquants. 

Modification. —La vente n’aura lieu que huit jours au moins aprc\s la saisie, au lieu 
ou sc trouvent les meuhles ou au marclie le plus voisin, aux enchdrcs et ii la criee de 
l’lluissier et au comptant; 

Le prociVvcrhal de vcntc sera dresse a la suite dc cclui do verification, qui men¬ 
tionnera seulement les objects manquants. 

Los olijets dor et d’argent ne peuvent fitre vendus pour une sorame infericurc a 
leur valour intrinseque, telle qu’ellc aura etc determinee par 1’expertise; les olijets de 
cette nature qui, a defaut d’cncherisscur, n’auront pas etc vendus, seront conserves en 
ddpbt comme les derniers comptants, pour etre assignes cn paiement au saisissant ou a 
d’autres creancicrs en cas de distribution par contribution. 

Si pour la vente des autres objets estimes ou des bijoux, il ne sc presente pas 
d’cncherisscurs au prix dc l’cstimation, la vente sera remise au premier jour suivant 
non ferie, et les objects seront alors vendus au plus olTrant mcme en dessous de 
l’cstimation. 

La vente sera pareillcmcnt remise quand il ne sc presentcra pas d’autres enclieris- 
seurs jiour des objets non estimes que le soul ereancier saisissant, sauf si celui-ci 
consent a recevoir cos objets en paiement suivant l’cstimation d’un expert quo riiuissier 
charge de la vente designera. 

hour annoncer la continuation ou la remise dc la vente, il sufiira d’unc declaration 
publiquoment 1‘aitc par l’buissier et mcntionn6e dans le proc6s verbal. 

Art. 022. Il conticndra : 

1. Lenonciation du titre executoiro, du commandemcnt de la saisie ct de tous 
les actes de procedure survenus depuis; 

2. La designation des immeublcs, tcdle qu’elle a etc inseree au procfts-verbal de 
saisie, avec les indications connues depuis, s’il y a lieu; 

3. Les conditions de la vente; 

4. Le lotisscment des immeublcs ; 

5. La mise a prix pour ebaque lot, a laquello le saisissant consent a roster acquereur 
s’il nc sc presente pas d’encherisscur. 

Modification .—Il conticndra: 

1. L’cnonciation du titre executoiro, du commandemcnt dc la saisic ct de tous les 
actes de procedure survenus depuis ; 

2. La designation des immeublcs, telle qu’elle a etc inseree au proefcs verbal de 
saisie avec les indications connues depuis, s’il y a lieu ; 

3. Les conditions dc la vcntc; 

4. Le lotisscment des immeublcs ; 

5. Au pied du cahier des charges le juge de service pour les adjudications 
indiqucra la mise a prix de ebaque lot; il pourra s’eclairer a cot cflet par l’avis d’un 
ou de plusieurs experts. 

Art. 039. Quarantc jours au plus tbt ct vingt jours au plus tard avant la vente, 
elle sera annoncee par des afllches qui coutiendront:— 

1. La date de la saisie et de la transcription; 

2. Les norns, professions et demcurcs du saisi ct du saisissant; 

3. La designation des immeublcs; 

4. Le renvoi au cahier des charges pour les conditions de la vente; 

5. La mise a prix offerte par le poursuivant; 

0. Le jour, l’beure et le lieu des enebbres. 

Modification —Quarante jours au plus tOt. et vingt jours au plus tard avant la 
vente, elle sera annoncee par des afllches qui coutiendront: — 

1. La date dc la saisie et de la transcription ; 

2. Les nonis, professions et demcures du saisi et du saisissant; 

3. La designation des immeublcs ; 

4. Le renvoi au cahier des charges pour les conditions dc la vente ; 

5. La mise a prix de ebaque lot; 

0. Le jour, l’heure et le lieu des eneluVes. 

Art. 01(5. Au jour indique pour 1’adjudication, il y sera procedd, sur la mise a 
la requote du saisissant et au besom, de tout erdancier inscrit, par uu juge de service 
pour l’adjudication, et a la crice de riiuissier. 
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Modification,—- Au jour indique pour radjiulieation, il sera proc6d6 sur la mise a prix 
determinde a la suite du ealiier des charges, i\ la requete du saisissant ct au hesoin de 
tout creancicr inscrit, par lo juge de service pour les adjudications, ct a la cricc de 
l’huissier. 

Si au dit jour il no se presente pas d’enclierisscur, il sera proedde conformement 
aux dispositions des Articles 707, 70S, ct 709. 

Art. G88. Il sera toutofois passe outre pour eeux des biens saisis qui no scraicnt 
pas conipris dans la rcvcndication, auquel cas lc poursuivant sera ad mis a modifier la 
mise a prix offerte par lui, si la rcvcndication ne porte pas sur la totalitc d’un ou 
plusieurs lots. 

Modification. —Il sera toutefois passe outre pour ccux des biens saisis qui ne 
scraicnt pas conipris dans la revendication, auquel eas la mise a prix sera modifiee par 
le juge commis pour les adjudications, si la revendication ne porte sur la totalitc dun 
ou plusieurs lots. 

Art. 707. Si au jour de l’adjudication, il no se presente pas d’cncherisseur, le 
Juge Commissaire on mati(Ac de faillite et lc Juge Commissaire pour l’adjudication, 
s’il s’agit de mineur, fixeront la baisse de mise a prix et renverront la vente a trente 
jours au moins et soixantc jours au plus. 

Modification. —Si au jour indique pour radjudication, il ne se presente pas 
d’encherisseur, le Juge Commissaire on mature dc faillite et le Juge de service pour 
les adjudications, dans les autres cas, fixeront la baisse de mise a prix et renverront la 
vente a trente jours au moins et soixante jours au plus. 

Ces dispositions entroront. en vigueur un mois aprds la publication, qui on sera 
faite dans les formes prevues par V Article 35 du Eeglement d’Organisation Judiciairo. 

Notre NTinistre dc la Justice est charge dc l’exccutiou du present Decret. 

Fait au Caire, le 24 Dccembre, 1877. 

(Signe) ISMAIL. 

Par lc Kbddive: 

Le Ministre dc la Justice, 

(Signe) CmsiuF. 

Pour copie conformo: 

Le Chef de Division, 


(Signd) 


IIaimaxn. 


Le public sera informe en temps utile du jour auquel aura lieu la publication du 
present Decret dans les formes prescritcs par 1’Article 35 du Titrc 1" du Iteglcm mt 


d’Organisation Judiciaire. 


No. 157. 

Mr. Vivian to the Earl of Derby.—(Received February 10.) 

(No. 22. Political.) 

My Lord, Cairo, January 29, 1S78. 

IN reply to your Lordship’s despatch No. 12, Political, of the 17th instant, desiring 
me to report upon Mr. Niven’s complaint of M. Joseph Bogdadi’s refusal to 
acknowledge the jurisdiction of the International Tribunals in Egypt, in regard to a 
debt due by him to Mr. Niven, on the ground of his being Deputy Consul for Spain, 
I have the honour to state that M. Bogdadi was the Spanish Consular Agent at 
Mansourali, and that my Spanish colleague claims exemption from the jurisdiction of 
the Mixed Tribunals in favour of his Consular Ag< nts. 

I reported in my despatches Political Nos. 132 and 105 of the 12th May and 
7tli June last, the grounds on which my French colleague claims the same immu¬ 
nities for French Consular Agents, and, as the Court of Appeal refused to 
recognize them, that he had been instructed to resist any infringement of the right he 
claims by force if necessary. 

As, however, the Spanish Consular Agency at Mansourali has recently been 
abolished, 1 presume that M. Bogdadi can no longer shelter himself behind his official 
privilege from the jurisdiction of the Mixed Tribunals. 

I have, &c. 

(Signed) C. VIVIAN. 
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No. 156*. 

Mr. Vivian to the Earl of Derby.—(Received February 3.) 

(No. 10. Political.) 

My Lord, . Cairo, January 23, 1878. 

II evidence be wanting of the growing feeling of indignation of the whole 
European community in Egypt at the flagrant injustice of the systematic evasion by 
the Government oi the sentences of the Courts of the Reform, while those against 
private persons arc rigorously enforced, it will be furnished by the inclosed papers, ! 

which show that the newly-elected Assessors to the Commercial Tribunal of the Mixed 
Courts propose to mark their sense of this unequal administration of justice by 
declining in a body to act as Assessors. 

As the English Assessors asked for my opinion before taking so important a step, 

I informed Mr. Cookson privately of the view I take of the question, but without 

pretending to dictate to the Assessors the course they should adopt. f 

I trust your Lordship will concur in this view and approve the manner in which 
I conveyed it. 

There is no denying that the immunity enjoyed by the Government as con¬ 
trasted with the rigorous execution of sentences against private persons is a glaring 
injustice urgently requiring redress if the new Courts are to preserve their reputation 
and dignity, but I doubt if the evil can be remedied by the resignation of Judges or 
Assessors, which would simply lead to the suspension of all administration of justice, 
with its serious consequences; the remedy should rather, I think, be sought in the 
combined remonstrances of foreign Governments against such a denial of justice as 
being a broach of the Conventions by which the Courts of the Reforms were estab¬ 
lished, and on the faith of which the European Powers surrendered important privi¬ 
leges hitherto enjoyed by their subjects under the Capitulations with Turkey; and 
the question should also, I think, be considered in connection with the whole 
financial position of Egypt, lest the Government should avail itself of the pretext of 
pressure upon this particular point as an excuse for the non-fulfilment of its other i 

engagements and liabilities. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure 1 in No. 156*. 

Mr. Cookson to Mr. Vivian. 

(Private.) 

My dear Vivian, Alexandria, January 22,1878. 

YOU may have heard that at the general meeting of the notables of Alexandria 
which took place last night for the election of Assessors to the Commercial Tribunal 
of the Mixed Courts, there was a strong protest made against the non-execution of 
the sentences against the Government. To-day, Mr. Carver, who was again at the 
head of the poll, has come to tell me that the majority, if not the whole, of the 
Assessors elected, are strongly inclined to resign in a body, on the ground of the 
injustice at present existing of every sentence in favour of the Government being 
rigorously carried oat, and all those against it practically treated as nullities. 
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I Lave liad no hesitation in expressing ray own opinion in favour of this course 
as one which the merchants arc perfectly justified in taking. The foreign Govern¬ 
ments have protested, hut arc not prepared to take the only practical method of rendering 
their protest effectual, namely, to withdraw from the Judicial Convention. But the 
merchants, who arc the real sufferers, have the remedy in their own hands, to which 
I think they may resort without compromising tlicir Governments. Mr. Carver and 
the other English Assessors do not, however, wish to take a step of this importance 
without having some assurance that at least they will not he acting in direct opposi¬ 
tion to you as their natural representative. I must, therefore, heg of you to be kind 
enough to telegraph to me, in time for the meeting to-morrow morning, your views, 
which have probably been made known to your colleagues at the Conference which I 
believe took place on this subject at Cairo last week. 

I may add that several of the Assessors elected, and among them Mr. Barker, 
have expressed their intention of acting on their own responsibility and resigning, 
in any case, their seats at the Commercial Tribunal. 

Yours very sincerely, 

(Signed) CHAS. A. COOKSON. 


Inclosurc 2 in No. 156*. 

Mr. Vivian to Mr. Cookson. 

(Private.) 

My dear Cookson, Cairo, January 23, 1878. 

ON receiving your letter of yesterday, informing me that the ncwly-clectcd 
Assessors to the Commercial Tribunal of the Mixed Courts were disposed to resign in 
a body to mark their sense of the flagrant injustice of the non-execution of the 
Courts when directed against the Egyptian Government, while sentences against 
private persons were rigorously enforced, hut that the English Assessors desired to 
know my opinion before taking so important a step, I telegraphed to you as follows, 
in cypher:— 

“ It was held, when the Netherlands’ Judge refused to sit any more because the 
sentences of the Courts against tlic Government were not executed, that this tact did 
not justify the entire suspension of all justice, &e. I think the argument applies to 
the ease in point. 

“ IVc decided at our meeting to refer the protest of the Egyptian Bar to our 
respective Governments, who will necessarily take action in the matter, and wc should 
not forestall their decision. There would he no harm, however, in a strong protest, on 
the part of the Assessors, against the existing denial of justice.” 

As my opinion was asked, I have thus given it unofficially and without pretending 
to dictate to the Assessors the course they should take, but further reflection confirms 
me in the view that the question cannot he decided by the Judges or Assessors, hut by 
the foreign Powers parties to the Conventions by which the Courts of the lleform were 
established. 

My Ercneh colleague declined, he tells mo, to give any advice in the matter, but 
he argues with me that a protest would he preferable to the resignation of the 
Assessors, which might involve the suspension of the Avhole administration of justice 
in commercial matters. 

Yours, &c. 

(Signed) C. VIVIAN. 


-»’T IT'’- T* 
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No. 157*. 

Mr. Vivian to the Earl of Derby.—(Received February 10.) 

(No. 23. Political.) 

My Lord, Cairo, January 29, 1878. 

WITH reference to my despatch, Political, fro. 342 of the 21st ultimo, reporting 
the provisional suspension by the Egyptian Government of the Court of Eirst Instance 
at Ismailia, and the action I had taken thereupon, which your Lordship has since 
approved, I have the honour to inclose a copy of a Circular letter from Cherif Pasha' 
stating that the Egyptian Government now propose, with the consent of the Court of 
Appeal, to remove the seat of the Ismailia Court to Mansourah, and to maintain the 
existing judicial delegation at Port Said. 

The reasons given in Cherif Pasha’s letter for the selection of Mansourah in 
preference to other places are, I believe, well founded, and I think I may safely 
advise Her Majesty’s Government to acquiesce in the choice of Mansourah as the 
most eligible place for the future seat of the Third Tribunal of Eirst Instance. 

I may add that my Erench colleague, who had strongly protested, by order of his 
Government, against the suppression, even temporarily, of the Ismailia Court, seems 
to he satisfied with the new arrangement. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 157*. 

Cherif Pasha to Mr. Vivian. 

M. l’Agent et Consul-General, Caire , le 26 Janvier, 1878. 

AINSI que j’ai eu l’honncur de vous l’expliquer dans ma Circulaire du 20 Dd- 
eembre dernier, la mesure prise a l’egard du Tribunal d’lsma'ilia n’etait qu’une mesure 
provisoire, imposdo par un cas do force majeurc. 

Desireux dc rdmedier le plus t6t possible a la situation excoptionnelle cr 66c par 
cettc mesure, dont la cause fficlieuse n’a point encore entidrement disparu, le Gouvcr- 
nement du Khedive a etc amend, par les circonstanccs memos, a chcrchcr la meillcure 
solution d’unc question dtroitement lice a l’dtat du Tribunal d’lsma'ilia, ct sur laquello 
son attention avait etc ddja appcldo anterieurement. 

D6s le mois d’Octobre, cn effet, differents negociants do Zagazig ct do Mansourah 
out adresse a la Cour unc requeto dans laquelle ils exposaient les graves embarras quo 
les habitants des Provinces dc Dacalieli et dc Charkiali ne ccssaicnt de rencontrer, 
toutes les fois qu’ils avaient a proeeder devant le Tribunal d’lsma'ilia. 

La Cour s’est naturellemcnt prdoccupdo dc cettc demarche, basec sur des conside¬ 
rations dont le dit Tribunal a lui-mcme reconnu l’opportunite. 

La situation ayant ete examinee de prds, il a etc demontrd par rexpdrienee des 
deux annecs d’cxercicc que les affaires portecs devant co Tribunal provenaient pour la 
plus grande partic, non pas dTsmailia memo, ou la population ct les transactions 
commcrcialcs sont trds-restreintes, mais des Provinces do Baccalieh et principalemcnt 
dc Charkiali. 

Or, ccs provinces sont assez eioignecs du sifige du Tribunal. 

l)o la, des ddplaecments cotocux, des pertes do temps prejudiciablos pour les 
indigenes et les Europ6cns de Zagazig ou de Mansourah, qui ont des affaires a 
Ismailia. 

Autre inconvenient trds-serieux aussi: Ismailia ne fournit pas d’asscsseurs; il 
faut en chercher dans les autres localites. Be la, frais assez considerables dc voyage 
et do sejour, dont la plus forte partic rcsto ii la charge dc la caisso judiciaire ; dc la 
aussi, absence trop fr6quentc d’assesseurs, la plupart des negotiants sc determinant 
diffieilomcnt i\ sc doplacor, malgrd les indomnites qui leur sont allouees; par suite, 
retard dans le jugement des affaires et dommage pour tons los intercssds; j’ai ddj;i eu 
l’occasion do signaler ce fait regrettahlo dans uno prdeedente Circulaire. 

Telle etait la situation, qui avait dvcille la sollicitudc du Gouvcrncment et de la 
Cour. Mais comment obvicr a cos graves ct nombreux inconvdnients ? La question 
etait deja posde, lors du dernier incident qui a entraind le ddplaccment provisoire du 
Tribunal. 

Lc moycn de solution qui semblait le plus efficace, ct le plus pratique, eu ogard 
aux circonstanccs, etait de trouver une autre localite plus appropride a tous les besoins 
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et remplissant mieux quTsma'ilia les conditions n6cessaires pour £tre le sidge du 

troisidme Tribunal. , , 

Tout bien considdrd, Mansourab a sembld rdunir ces conditions; c est la vilic la plus 

importante du ressort du troisidme Tribunal, elle constitue un centre a mdustue e e 
commerce plus actif que Zagazig; la Province de Daccalieb fourmt, dailleurs^ au 
contingent d'affaires qui l’emporte dd beauooup sur celui de la Provmce de Charkiah. 
A Mansourah, l’action, la surveillance du Tribunal pourrait s’exercer dune maniere 
tr^s-dtendue, prinoipalement a l’dgard des buissiers, qui instrumentent presqu exciu- 
sivement dans cette circonscription. Tous les intdrets paraissent done concourir 
pour designer cctto ville, do preference, come siege du troisidme Tribunal Aussi, 
le Kliddivo, convaincu par ces differentes considerations de l’opportumtd du transtevt 
dece Tribunal a Mansourab, et des beiueux resultats _quo produirait cette mesure, 
s’est-il empresse d’affccter son palais de cette ville h l’installation du dit Tribunal, le 
cas eebdant, pour donner un nouveau temoignage de sa sollicitude envors la justice. 

En ce qui conceme la ville du Port Said, plus importante que celle d Ismailia et 
de Suez, elle conserverait la delegation actuelle, pour ses besoins et ceux de 1 lstlime, 
qui, on reabte, et dWs les recensements faits, ne comprend que 48,000 habitants 
environ sur les 992,000, renfermes dans l’dtendue du ressort du troisidme Tribunal, et 

ne forme ainsi qu’une trds-faible par tie de ce ressort. ,, 

En consequence, M. PAgent et Consul-General, j’ai l’lionneur de vous transmettre 

les deux propositions suivantes, d’accord avec la Cour: 

1. Etablissement du troisidme Tribunal i\ Mansourab; 

2. Maintien de la Delegation Judiciaire b Port Said. # . 

En vous priant de les soumettre a la bienveillanto attention du Gouvernement de 

Sa Maieste, j’ai la conliance que pouvant vous rendre compte par vous-mcmc des 
cbconstances d’intdret majeur qui donnent lieu it ces propositions, vous voiulrcz bien 
edairer a ce suiet les hautes appreciations, et contribuer ainsi a determiner son 
acquiescement ii une mesure qui n’a d’autre but que de rendre plus facile et plus sure 

Tadmimstratioii de la justice. Veuillez, &o. 

Le Ministre des Affaires Etrang&res et de la Justice, p. i., 

(Signd) CIIERIE. 


No. 159 a. ^ 

The Earl of Derby to Mr. Vivian. 

qN 0, 30.) Foreign Office, February 15,1878. 

5 i HAVE received your despatch No. 23, Political, of tlic 29th ultimo, relative to 
the proposed removal of tbe Court of Ismailia to Mansourab, and I have to miorm 
vou that Her Majesty’s Government concur in the view expressed by you that the 
choice of Mansourah as the future scat of the third Tribunal of Fust Instance may 

be safely acquiesced in. ^ am &c 

(Signed) DERBY. 

No. 159 b. 

Lord Tenter den to Mr. Niven. 

Foreign Office, February 1G, 1878. 

I AM directed by tbe Earl of Derby to inform you that your letter of the 10th 
ultimo was, by bis Lordship’s direction, referred to Her Majesty s Agent and Consul- 
General in Egypt for a report upon tbe refusal of M. Joseph Bogdadi to acknowled 0 o 
the jurisdiction of tlic International Tribunals in Egypt in the matter ol a debt due by 

^ Mn°Vivian now reports that tbe Representative of Spain in Egypt claims for 
Spanish Consular Officers exemption from tlio jurisdiction of these Tribunals but that, 
a ? the Spanish Consular Agency at Mansourab has recently been abolished, it is to bo 
nresumed that M. Bogdadi, who occupied that post, can no longer shelter lumsclf 
behind bis official privilege from the jurisdiction of the Mixed Tribunals. 

i cllll} cCO* 

(Signed) TENTERDEN. 


159 


No. 158. 

The Earl of Derby to Mr. Vivian. 

(No. 26.) 

Sir, Foreign Office , February 15, 1878. 

WITH reference lo your Confidential despatch No. 10 of the 19th ultimo, in 
which you forward a letter addressed to the Consular Body at Cairo, by the principal 
mcmhirs of the Bar practising in the new Courts of the Reform in Egypt, in regard to 
the non-execution of the sentences of those Courts when directed against the Egyptian 
Government or the Dairas of the Khedive, while judgments are rigorously enforced 
against private individuals, I have to state to you that you arc authorized to join 
your colleagues in remonstrating strongly against the injustice of which the Bar 
complain. 

I am, &c. 

(Signed) DERBY. 


No. 159. 


The Earl of Derby to Mr. Vivian. 

(No. 28.) 

Sir, Foreign Office, February 15, 1878. 

I HAVE received your despatch No. 10 of the 23rd ultimo, relative to an intention 
expressed by the Assessors of the Commercial Tribunal of the Mixed Courts to resign 
in a body to mark their sense of the non-execution of sentences against the Govern¬ 
ment ; and I approve the advice given by you to Mr. Cookson, in your letter of the 
23rd ultimo, on this subject. 

I am, &c. 

M , /y _(Signed) DERBY. 


fZtZc st'art f / 


No. 100. 

Mr. Vivian to the Earl of Derby.—(Received February 1 7.) 

(No. 30. Political.) 

My Lift'd, Cairo, February 8, 1878. 

MYTH reference to my despatch No. 15 of the 19th ultimo, I have the honour to 
report that Baron des Michels, the French Agent here, has officially informed his 
colleagues that his Government cannot admit the right of the Egyptian Government or 
the Coiu't of Appeal of the Mixed Tribunals to decide arbitrarily whether or not modi¬ 
fications, however trivial, in the Egyptian Codes, may involve “ a change of system.” 
The Erench Government consider that this question can only be decided by the Powers 
who sanctioned tlic Codes. 

Baron des Michels said he was instructed to sound his colleagues upon the question 
of making a combined protest against the recent modification of the “ Code Civil ” 
without any reference to our respective Governments. 

AVe all replied that we had referred the question to our Governments, but that ive 
had not yet received any reply which would authorize us to act upon his suggestion, 
although our personal opinions coincided with the views of his Government. 

I have, &c. 

(Signed) C, VIVIAN. 


No. 161. 

Mr. Vivian to the Earl of Derby.—(Received February 17.) 

(No. 32. Political.) 

My Lord, Cairo, February 9, 1878. 

I REFERRED in my despatch No. 28, Confidential, of yesterday, to the pro¬ 
bability of a protest being made by the nigh Court of Appeal of the Tribunals of the 
Reform against the flagrant injustice involved in the persistent evasion by the Govern¬ 
ment of ihe sentences by the Mixed Tribunals. 
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X have now the honour to inclose a copy of this paper, which has been aUnd 

by the Court of Appeal to the Egyptian Government, m winch the Jiu 

they cannot continue calmly to look on at the Governmen pi<> e> ^ ^’Organisation 
to the oowers of the Courts, laid down in Article 2 of the BAglcment d Uiganisauon 

JuS” to evade the sentences of the Tribunals, and tto d jhata 

uersistenee in this course must inevitably compromise both the dignity ol tne 
Krnmrnt and fte stability of the institution of the Tribunals of the Eclorm. 

It km v duty t oil your Lordship that this protest from so high a judical 
authority as*' the "Court of Appeal must attract serious attention, and that if the 
Egypfen G overnnrent 1 are s.iSently.iU-adviscd to 

will interfere to redress the scandalous injustice thus brought to thenJioti o. 

(Signed) C. VIVIAN. 


Inclosurc in No. 161. 

Declaration addressed by the Cour d’Appel to the Egyptian Government, February 7,1878. 

LA Cour d’ Appel, qui n’a eesse de reelamer du Gouverncment Egypticn 1 execu¬ 
tion detdecisions midues centre lui,et quilui a signalcdepuis 

imminentc nour le cas oil lc Gouverncment, profitant dcs limites imposus aux in 
“ux ie laSime par les dispositions de ''Article 2 du 1 ghmmnt mu 

Tnflicinive eonformcs aux ni'incipes de droit universellement admis sui L msaisissaim re 
d^ hSu^Ht^V^lraitV se soustraire aux consequences des condemnations 

prononeees^h sa charge ; ^ ^ „„„ situation q ui, tout on portant atteinte 

h la digmite du Gouvcmoment Egyptien, eompromettrait irreparabloment, si clle 

PTOl ^ Cmm°Sro ™ “ «nt .Vassnrer aux creaueicrs du Gouveniement une 
protection aussi effieace quo celle qui cst accordee aux justiciahlcs vis-a-vis de tout 

autie debitcui• gfm Yicc-President ii trausmettre ses declarations au Gouverne- 

ment PWptien et autoriso ses memhres changers a les porter a la connaissance ces 

l-kpoir quo lour intervention unuMicra une solution pronipte et 

satisfaisante. 


No. 162. 


Lord Tenterden to the Law Officers of the Crown and Dr. Deane. 

Foreign Office, February 19, 1878. 

Gentlemen d ^ of ^ lo transmit to you a despatch from Her 

MaiestVs A-ent and Consul-General in Egypt, inclosing a copy of a Decree issued on 
the^lth of December last by the Khedive, whereby certain modifications are intio- 
dueed into the “ Code Civil ” in respect to the valuation and sale of articles seized by 

orden^oft snowing questions have arisen with reference to this D^ci' 00 

1st. Does the Decree effect auy change in the system within the meam g 

**“$£**» Incumhenfon the Egyptian Government to submit for the approval 
of the fordgn rowers all additions to the Codes made under the authority coufcrroil by 

the question, whether such additions effect a change in the system, one for 

thC r^m tf tlose’: and the 

Codes Z convenience of reference, and to request that you will favour Lord Derby 
with your opinion on the above questions at your earliest com enu nee, 

(Signed) ‘ ’ TENTERDEN. 


’ *«*•*'•<MdMM9turUHiA<UMnilaalM4IUgRnM>Wi)MtlfiU 
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No. 162 a. 

Mr. Niven to the Earl of Derby.—(Received February 23.) 

My Lord, 145, St. Vincent Street, Glasgow, February 20, 1878. 

I AM favoured with your Lordship’s reply to my inquiry re Joseph Bogdadi, for 
which I am obliged. 

Presuming that (the Consular Agency for Spain at Mansourah having been 
abolished) M. Bogdadi is now amenable to the jurisdiction of the Mixed Tribunals, I 
now write to Egypt to that effect. 

Thanking your Lordship for the trouble taken and attention shown in this matter, 
I have, &c., 

(Signed) JOHN NIVEN. 

No. 162 b. 

Mr. Vivian to the Earl of Derby.—(Received February 23.) 

(No. 38. Political.) 

My Lord, Cairo, February 15, 1878. 

IN my despatches quoted in the margin,* I submitted very fully to Her Majesty’s 
Government a question that had arisen between the Tribunals of the Reform and 
certain of the Consular Courts in Egypt (particularly the Ereneli) in respect to the 
right of jurisdiction in cases of bankruptcy in which creditors of a different nationality 
to that of the bankrupt might eventually be found to he interested, and I communi¬ 
cated to yourLordshipt.hr proposal made by the Court of Appeal to solve the difficulty, 
as well as the counter-proposal of the Ereneli Government. Your Lordship is also in 
possession of tin* views of the Judges of Tier Majesty’s Consular Courts at Alexandria 
and Cairo upon this question. 

Although I have as yet received no answer to my despatches, I would not press 
this matter upon your Lordship’s attention at a moment when your time is otherwise 
fully engrossed, were it not, as your Lordship will sec from the inclosed letter from 
Clicrif Pasha, that tin* Egyptian Government and the Court of Appeal are anxious to 
know the opinion of Her Majesty’s Government upon their proposal, with a view to 
terminate, in accord with foreign Powers, a dispute the prolongation of which is 
impeding the administration of justice and giving rise to frequent and regrettable 
conflicts of jurisdiction between the Consular and Mixed Courts. 

I therefore venture to ask whether Her Majesty’s Government have come to any 
decision upon this question. 

I have, &c. 

(Signed) C. VIVIAN. 

Inclosure in No. 162 b. 

Cherif Pasha to Mr. Vivian. 

Mon cher Agent, Cairc, le 14 Fe'vrier, 1878. 

PAR di'peohe du 23 Deccmbre, 1876, ce Ministerc a eu rhonneur d’appclcr 
l’attention de l’autorite Consulaire sur des conflits de competence survenus, en mature 
de fail life entre les Tribunaux de la Reforme et des Tribuiiaux relevant do la dite 
auto rite. 

En signalant les emharras et les complications qui pouvaient resulter do cos 
conflits, ce Ministerc a domic communication d’un Rapport de la Cour, qui faisait 
ressortir la neeessite do reinedior a la situation, par l’adoption d’un systbme propre 
& unitier Faction de la justice, et indiquait les moyens les plus cflicaces pour atteindre 
ce but. 

J’ignore, mon cher Agent, quelle suite a etc donnee a cette communication, et je 
me pormots de vous la rappeler aujourd’ltui sur une nouvelle demarche de la Cour, 
qui insiste d’autant plus sur uno solution qim les conflicts en question ont arretd la 
marohe reguliere des differentes affaires pendnntes en la matuh-e. 

Esper ant quo vous voudrez bion vous-mcine la rappeler a la bienveillante attention 
du Gouverncment de Sa Majeste, je vous presente, mon clier Agent, l’exprcssion de 
mes sentiments de ddvouement et de haute consideration. 

(Signd) CHE RIP. 


• To Foreign Office. No 11. Political, January 13; No. 7*2, Political, March 29; No. 86, Political, April 7 ; 
No. 93, Political, Aoril 13, 1877. 
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No. 163. 

Air. Vivian to the Earl of Derby. —( Received February 23.) 

(No. 39. Political.) 

My Lord, Cairo, February 15, 187S. 

WITH reference to my despatches Nos. 15 and 30 of the 19th ultimo and 
8th instant, respecting the right assumed by the Egyptian Government and the Court 
of Appeal to make certain modifications in the Egyptian “Code Civil” 'without pre¬ 
viously consulting the Powers as to whether modifications involved any “ change of 
system” contrary to the provisions of Article 12 of the Code, I have the honour to 
report that my Italian colleague informs me that he has now received instructions 
from his Government in the sense of those received by my French colleague, namely, 
to protest (in concert with his colleagues, if possible,) against this pretension, on the 
ground that the Egyptian Government and the Court of Appeal have no right to 
constitute themselves sole judges as to whether any modifications, however trivial, of 
the Codes, do or do not constitute a “ change of system.” 

I could only reply that I had as yet received no instructions that enabled me to 
express officially any opinion upon this question, and my German and Austrian col¬ 
leagues are in the same position. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 164. 

ill. de Martino to the Earl of Derby.—(Received February 26.) 

M. le Comte, 35, Queen's Gate , le 24 Fe'vrier, 1878. 

SOUS la date du 20 Janvier, le Ministrc dcs Affaires Etrangbres dc Son Altcsse le 
Khedive a adresse une Cireulaivo a 1’Agent du Hoi, dans laqucllc il lui expose les 
raisons au nom desquellcs le Vice-Itoi d’Egyptc, aurait rbsolu avee la sanction dcs 
Puissances, de transferer a Mansourali, le Tribunal de Premibrc Instance qu’il avait 
deja fallu transferer provisoirement pour dcs considerations d’hygibne et ^adminis¬ 
tration. 

Le Gouvcrnement du Itoi, pour cc qui 1c concornc, n’aurait pas d’objections a 
faire a la mesure susdite, et il serait dispose ;i y donner son consentemcnt dans le ca$ 
ou les autres Puissances etaient du memo avis. 

Jo suis autorise par son Excellence le Commandcur Deprctis i\ faire connaitre a 
votre Excellence cette opinion du Gouvcrnement Italien; et jc vous serais en memo 
tempus, M. le Comte, trbs reeonnaissaut si vous pouviez m’iuformer de votre 
opinion sur le sujet dont il est question. 

En offraut a votre Excellence mes plus sine ores rcmercimcnts antic ipes, je 
saisis, &c. 

(Signd) It. DE MARTINO. 


No. 165. 


The Earl of Dei by to Geneial Menabrea. 

M. l’Ambassadcur, Foreign Office, March 7, 1878, 

I HAVE the honour to acknowledge the receipt of your 1‘Xcelleney’s letter of 
the 21th ultimo, referring to a circular letter of the Egyptian Minister for Foreign 
Affairs, dated tho 26th January, setting forth the desire of the Khedive to obtain the 
sanction of the Powers to the permanent removal of tho Court of First Instance from 
Isma'ila to Mansourali. 

Your Excellency states that the Italian Government are not indisposed to concur 
in this arrangement, and you request to be informed of the views of ller Majesty's 
Government on the subject. 

I have now the honour to state to your Excellency in reply, that Her Majesty's 
Agent and Consul-General in Egypt had already, on the 29th January last, sent home 
a copy of Clierif Pasha’s circular letter to which you refer, and Mr. Vivian at the 
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same time expressed his opinion that Clidrif Pasha’s arguments in favour of the 
selection of Mansourah as the future seat of the Court of Pirst Instance were well 
founded; and accordingly Mr. Vivian was informed on the 15th ultimo that the 
arrangement in question was acquiesced in hy Iter Majesty’s Government. 

I am, &c. 


(Signed) 


DERBY. 


No. 166. 

Memorandum by Sir J. Pauncefote. 

THE Netherlands Minister called to inquire whether Her Majesty’s Government 
were prepared to take any action in regard to the complaint that the Khedive forcibly 
prevents the execution of judgments passed against him hy the Mixed Tribunals. lie 
points out that the Khedive’s resistance to the process of the Court is not only in 
respect of judgments against the State, hut also of judgments against the Da'iras, 
and that the course he has adopted is an olfence against the dignity of the Tribunals, 
and a violation of his engagements with the Eoreign Powers who were parties to the 
establishment of the Mixed Courts. 

I informed him that Iter Majesty’s Government has received communications on 
the subject from several of the Powers, and that the matter was still under considera¬ 
tion. Count de Bylandt said his Government do not wish to take separate action, 
hut would be glad to join with the other Powers in such steps as may be deemed 
advisable to put an end to so discreditable a state of things, and to prevent the not 
improbable contingency of the resignation of the Judges en manse. 

J. P. 

Foreign Office, March , 1878. 


No. 166 a. 

Mr. Vivian to the Earl of Derby.—(Received March 1G.) 

(No. 55. Political.) 

My Lord, Cairo, March 8, 1878. 

IN accordance with the instructions conveyed to me in your Lordship’s despatch 
No. 32 of the 26th ultimo, I have informed my colleagues that I was authorized by 
Her Majesty’s Government to join in a strong remonstrance against the non-execution 
of the sentences of the Tribunals of the Reform when directed against the Egyptian 
Government, or the “Da'iras” of the Khedive, whilst judgments against, private 
ndividuals arc rigorouslv enforced. 

O t 

My colleagues have informed me, in reply, that they have not yet received 
instructions in the same sense, and I have therefore postponed acting upon your 
Lordship’s despatch until their instructions arrive. 

I have, &c. 


(Signed) 


C. VIVIAN. 


No. 166 b. 

Mr. Vivian to the Earl of Derby.—(Received March 16.) 

(No. 56. Political.) 

My Lord, Cairo, March 8, 1878. 

WITH reference to your Lordship’s despatch, Political, No. 30 of the 15th ultimo, 
I have the honour to inclose, for your Lordship's information, a eopy of my note to 
Cherif Pasha, informing him that Her Majesty’s Government acquiesce in the transfer 
from Ismailia to Mansourah of the third Tribunal of Pirst Instance of the Reform. 

I have, &e. 

(Signed) C. VIVIAN. 
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Inclosure in No. 166 b. 

Mr. Vivian to Cherif Pasha. 

M. le Ministre, Cairo, March 8, 1878. 

IN reply to your Excellency’s circular of the 26th January last, I have 
the honour to acquaint you that I am authorized hy Her Majesty’s Government to 
inform your Excellency that they acquiesce in the transfer from Ismailia to Mansourah 
of the third Tribunal of Pirst Instance of the Reform, and if, as I have reason to 
believe, the other Powers interested are of the same opinion, I venture to express 
a hope that no time will he lost in establishing the tribunal definitively at 
Mansourah. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 166 c. 


The Earl of Derby to Mr. Vivian. 

(No. 57. Political.) 

Sir, Foreign Office, March 27, 1878. 

I LEAVE considered, in communication with the Law Officers of the Crown, your 
despatch No. 15, Political, of the 19th January, inclosing a copy of a Decree issued on 
the 21-th December last by the Khedive, whereby certain modifications were 
introduced into the “Code Civil,” in respect to the valuation and sale of articles 
seized by order of the Courts of the Reform, and I have now to state to you that the 
modifications introduced hy the Decree arc mere details in working out the order of 
the Courts, and do not, in the opinion of Her Majesty’s Government, ell'cct any change 
in the system within the meaning of the 12tli Article of the “ Code Civil.” 

With regard to the question whether it is incumbent on the Egyptian Govern¬ 
ment to submit for the approval of the foreign Powers all additions to the Codes 
made under the authority conferred by Article 12, ller Majesty’s Government are of 
opinion that in all cases where the proposed change, by addition or modification, 
would affect the system, the proposed change must be submitted for the approval of 
the foreign Powers. But where the system is not affected, there is no obligation so 
to submit the change. 

Her Majesty’s Government further hold that the question whether the additions 
and modifications effect a change in the system is not one for the sole decision of the 
Magistracy, and that Article 12 gives the Magistracy merely a power of advising and 
suggesting. 

I should add that there arc many small matters, not affecting the system, which, 
for the sake of convenience and in the practical working of the system, may properly 
be left with the Magistrates, and hence it is difficult to say either that all changes 
should be laid before the Powers, or what limit should lie placed to the authority of 
the Magistrates. As a general rule, so long as the Magistrates keep within the 
system and change hut a detail in the working, a reference to Her Majesty’s Govern¬ 
ment would seem useless. 

I am, &c. 

(Signed) DERBY. 


No. 167. 

Mr. Vivian to the Earl of Derby.—(Received March 31.) 

(No. 78. Political.) 

Mv Lord Cairo, March 22, 1878. 

1 I HAVE the honour to inclose, for the consideration of Her Majesty's Govern¬ 
ment, a copy of a Circular despatch that lias been addressed by Cherif Pasha to the 
foreign Representatives here, calling attention to the apparent omission in Article 9 
of the “ R&gloment d’Organisation J udiciaire ” of the Egyptian Codes, of any mention 
of the “ inembers of the Parquet” among the judicial officers, subject to the 
jurisdiction of the Tribunals of the Reform for crimes or offences committed in the 
exercise of their functions, and proposing to substitute lor the Article in question, the 
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more precise text of Section 3 of the “ Project ” agreed to by the International 
Commission at Constantinople in 1873, by which the judicial officers subject to the 
penal jurisdiction of the Tribunals in regard to such offences were clearly specified. 

I believe that this representation has been provoked by a dispute between the Court 
of Appeal and the Italian Consular authorities as to the liability of an Italian 
“ Commis-Greffier ” to the jurisdiction of the Mixed Courts for a penal offence. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 1G7. 

Cherif Pasha to Mr. Vivian. 

M. l’Agent et Consul-General, Le Cairo, 1c 19 Mars, 18/8. 

LORSQU’ON lit les proces-verbaux ct lc Rapport de la Commission, institue en 
1873 prbs la Sublime Porte pour l’cxamen des propositions du Gouvernement 
Egyptien relatives a la Reformc Judieiaire en matibre penale, il est facile de se 
convaiucrc quo MM. les Eclogues des Puissances, d’accovd avee lc Ministre 
Egyptien, ont entendu comprendre, sous la denomination de niagistrats, les membres 
du* Ministere Public eomme les Juges eux-memes, et reserver aux nouveaux 
Tribunaux lc jugement dcs crimes ct debts imputes aux niagistrats en general dans 
1’exerciee de leurs l'onctions. 

L’esprit eomme la lettre de ccs proces-vcrbaux et Rapport scmblcnt no laisser 
aucun doutc a cet egard. En effet, la section 3 du Projet, unanimement accepte par 
la Commission et par lc Gouvernement Egyptien, mentionne expressement, en. les 
distinguant dune manibre assez precise, les crimes ct les debts speeiauxdont pourraient 

etre accuses: 

1. Les Juges souls; 

2. Les Juges et le Parquet; 

3. Les Officicrs de Justice; 

4. Les Juges, lc Parquet, ct les Officiers de Justice. _ 

Cette mention si claim, si categoriquc est la meillcurc preuve do 1 entente etablie 

entre la Commission et le Gouvernement Egyptien. _ , 

L’Article 9 du titre 11 du Reglcment d’Organisation Judicnure est, la repro¬ 
duction a pirn pres littoral de l’cnsemble de la section 3 du Pro jet susrappcle et consacie 

par cette entente. . 

Seulement, il se borne ii mentionner les Juges, Jures, et Officiers do Justice, sans 

mentionner les membres du Parquet. 

Eaudrait-il concluro de eo defaut de mention que les membres du laiquct ne 
sont point soumis aux nouveaux Tribunaux, pour les crimes on debts specifies a 
I’Article 9 P 

Uno telle interpretation scmblc impossible a tous les points do vuc; on premier 
lieu, olio scrait contraire il l’intcntion des Parties Signataircs du lraite^ International 
de la Reformc, qui ont era devoir prevoir lc cas, quelquc rare qu’il pfit etre, de crimes 
ou debts imputes aux membres du Parquet, et les soumettre an jugement des 
nouveaux Tribunaux eomme les Juges et les Officiers de Justice; en second lieu, 
olio formerait uno anomnlio des plus inexpbeables; car les Jures, les Asscsscurs, les 
Greffiers, les Commis-GrefTiers, les Interpretes, et les Huissiors reinvent, eomme les 
Juges eux-memes, des nouveaux Tribunaux, et rien ne scrait plus anormal qu une 
exception ereee exclusivenu'nt ii 1’egard du Parquet, qui remplit une mission si serieuse, 
qui est charge en matibre penale, de proposer les mesures les plus importances de 
1 information, et, en matiere civile, do concluro dans toutes les questions d ordro 
ou d’interet public ; en trohibme lieu, enfin, elle portcrait atteinte ii la (lignite memo 
de la magistrature, ct pourrait entrainer les conflits les plus graves; ear etant ilonne 
le cas, par exemple, oil un Juge proprement (lit, c’est-i'i-dire un magistrat charge do 
prononcer, et un membre du Ministere Public, c’est-ii-dire un magistrat charge de 
proposer, seraient accuses de faits debetueux, perpetres d’un commun accord dans 
1’exereice do leurs fonctions, pourrait-on admettre que le premier relevut ties 
Tribunaux de la Reformc, le second du T'ribunal de son Consulat, et quo lc Juge 
Consulaire condamnat, quaiul le Tribunal de la Reforme aurait aeqiutte, ou nee 

VejSU js'y aurait-il pas In un eonffit des 1 )lus regrettables, de nature a eompromettre un 
inteiet*capital, la (lignite, lTionneur, le prestige du magistrat, qui n aurait pas memo 
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la faeulte de rccourir ii une autorite superieure ayant qualite pour tranchcr la 
question ? 

En presence de ces considerations, il semble impossible, je le repute, d’interpreter 
le silence do 1’Article 9 en cc sens que les membres du Parquet seraient seuls 
soustraits a la juridiction des nouveaux Tribunaux. 

Que cc silence soit le resultat dune inadvertance du compilateur ou d’une erreur 
typographique, il constituo, en tout cas, uno omission, une lacune qui pourrait donner 
lieu aux plus fitcheuses diflicultes, et a laquellc il importe d’autant plus de remedier, 
qu’elle est entibrement contraire, eomme on l’a deia vu, a l’entente etabbe a Constanti¬ 
nople. 

Penetrbe elle-meme de cette nbcessite, la Cour d’Appel, aprbs serieux examen des 
Proebs-Verbaux, Rapport et Projot susrappeles, demande au Ministere de la Justice 
qu’il soit pourvu a cc sujet, le plut tot possible, et elle propose, eomme lc moyen le 
plus simple et le plus rationnel, (lc substituer au texte incomplet de 1’Article'9, du 
tit. 11, du Rbglement d’Organisation Judieiaire, le texte integral de la section 3 du dit 
Projet. 

Peasant avee la Cour que ce moyen serait, en effet, lc mieux approprie a la 
situation, j’ai lTionneur de le signaler ii toute votre attention, M. l’Agent et Consul- 
General, dans la conviction que le Gouvernement de Sa Majeste voudra bien 
l’accueilbr eomme tel, et considerer, d’aceord avee le Gouvernement du Khedive, que 
la substitution dont il s’agit romplira entibrement le but qu’il convient (l’atteindre, en 
retablissanl, dans scs justes termes, l’entente formuleea Constantinople dans la section 3 
du Projet precite. 

Vouillez, &e. 


fSignc) 


CHER IE 


No. 168. 

The Marquis of Salisbury to Mr. Vivian. 

(No. 68.) 

Sir, Foreign Office, April 5, 1878. 

WITH reference to your despatch No. 38, Political, of the 15th February, and to 
your previous despatches noted in the margin,* I have to state to you that Her 
Majesty’s Government have carefully considered, in communication with the Law 
Advisers of the Crown, the question relative to the conflict of jurisdiction in eases of 
bankruptcy, which has arisen between the Mixed Tribunals and the Consular Courts 
in Egypt. 

Her Majesty’s Government would not be indisposed to concur in the proposal 
that tin* exclusive jurisdiction in bankruptcy should be vested in the Mixed Tribunals, 
if the other Powers concerned agreed to this course. But in view of the opposition of 
the French Government, founded on the grounds which are explained in Baron des 
Michel’s letter to Cherif Pasha (a copy of which was inclosed in your despatcli No. 86 
of 7th April, 1877), Her Majesty’s Government consider that the alternative course 
suggested in that letter should bo adopted without further delay, and that an Article 
should bo added to the codes by consent of all the Powers, which should declare that 
the Court first seized of the bankruptcy shall be deemed the proper forum in all cases 
for the liquidation. 

I have to add that Iler Majesty’s Minister at Paris has been instructed to 
ascertain from the French Government whether they adhere to the views expressed in 
Baron des Michel's letter, or whether, on further consideration, they would be disposed 
to waive their objections to the original proposal. 

I am, &c, 

(Signed) SALISBURY. 


[97] 


* Mr, Vman, Nos. 11, 72, 80, and 93 of 1877, and No. 38 of 1878. 
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No. 169. 

The Marquis of Salisbury to Mr. Adams. 

(No. 252.) 

Sir, Foreign Office, April 5, 1878. 

I TRANSMIT to you herewith, in original, for your perusal, the correspondence 
noted in the margin* relative to a conflict of jurisdiction in cases of bankruptcy which 
has arisen between the Mixed Tribunals and the Consular Courts in Egypt, and I have 
to instruct you to ascertain from the French Government whether they adhere to the 
view expressed by Baron des Michels in his letter to Cher if Pasha of the 27th March, 
1877, a copy of which is inclosed in Mr. Vivian’s despatch No. 86 of the 7th April, 
1877; or whether they would be disposed, on further consideration, to join the other 
Powers concerned in an arrangement for vesting in the Mixed Courts exclusive juris¬ 
diction in bankruptcy. 

If they adhere to their objections to such an arrangement, Her Majesty’s Govern¬ 
ment would not be unwilling to concur in the alternative course proposed by Baron 
des Michels, namely, to provide that the Court which shall become first seized of the 
bankruptcy shall be deemed the proper forum for the liquidation. 

I am, &c. 

(Signed) SALISBURY. 


No. 170. 

Mr. Vivian to the Marquis of Salisbury.—(Received April 12.) 

(No. 110. Political.) 

My Lord, Cairo, April 5, 1878. 

I HAVE the honour to report that two cases have lately occurred here in which 
high functionaries of the Egyptian Government have been summoned before the new 
Tribunals to answer to complaints of having obstructed the officers of the Courts in 
the execution of their duties. 

The first case arose from the refusal of the chief cashier of the Ministry of 
Finance (an Italian named Marini) to allow the Iluissier of the Court to seal up the 
Government chest. I believe the Iluissier was forcibly turned out of the Ministry. 

The attempted seizure of property belonging to the State was subsequently hold 
by the Cairo Court to be illegal, but notwithstanding this the Court has sentenced 
M. Marini to ten days’ imprisonment for interfering with their officer. 

The second complaint was lodged against the Governor of Cairo for delaying to 
furnish, on proper legal requisition, a sufficient force to make a seizure upon the 
palace of the late Prince Mustapha Pacha, and against the Director of His Highness’ 
Daira for resisting the nuissier. 

The two Pashas duly attended before the Tribunal, and the case has been 
remanded ; if they arc convicted they may incur a penalty not exceeding three years’ 
imprisonment. 

The determination shown by the Tribunals to protect their officers in the execu¬ 
tion of their duties, and the submission of these high functionaries to the law, have 
produced a good impression. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 171. 

Mr. Vivian to the Marquis of Salisbury.—(Received April 12.) 

(No. 111. Political.) 

My Lord, Cairo , April 5, 1878. 

I HAVE the honour to inclose a copy of a Circular despatch from Cherif Pasha, 
inclosing a form of notice which is to be delivered at every foreign Consulate before 
any warrant of distraint or seizure of goods can be executed under a sentence of the 
Tribunals of the Reform against any person under the protection of such Consulate. 

* Nos. 81, 129, 131, 133. 
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' This notice seems to fulfill all the requirements of Article 18 of the “ R6glement 
d’Organisation Judiciaire,” and neither I nor my colleagues see any objection to it. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure 1 in No. 171. 

Cherif Pasha to Mr. Vivian. 

M. 1’Agent et Consul-General, Le Caire, le 28 Mars, 1878. 

DANS le but d’assurer l’application uniforme dc l’Article 18 du tit. 1 du Ri'gle- 
ment d’Organisation Judiciaire, et d’ecarter, autant que possible, toute cause de 
conflit, l’assemblee generale dc la Cour d’ Appel a era devoir adopter les dispositions 
suivantes :— 

1. La lettre d’avis d’unc execution a pratiquer dans le sens de 1’Article precitd, 
devra etre rddigde .selon la formule ci-jointe, renfermant toutes les indications 
qu’impliquent l’csprit, les termes et le but dc l’Article. 

2. File sera remise au Consul ou a son Delegue par Wluissier, qui devra dresser 
proc6s-vcrbal, pour constater que l’avis a etc donne dans la forme susditc. 

Le proces-verbal sera depose au Creffe, pour etre joint au dossier de l’affairc. 

3. L’avis devra etre signifie au moins vingt-quatre heuros avant l’execution. 

Toutcfois, dans le cas d’urgence reconnue par le juge de service, le delai pourra 

etre abrege, suivant l’urgencc dument constate, et dont mention devra etre faitc dans 
la lettre d’avis. 

4. En aucun cas, il no pourra etre precede a l’cxecution avant l’hourc fixde 
par l’avis. 

5. Mais, si a l’heurc ainsi fixee, lc Delegue Consulaire nc so trouve point present 
au lieu dc l’execution, 1’iluissier devra passer outre en l’abscncc du Delegue. 

J’ai l’honneur dc porter a votre connaissance, M. 1’Agent et Consul-General, ces 
quclqucs dispositions, dans lesquellcs vous ne verrez sans doutc avee moi qu’une 
nouvellc garantic pour la regularity du service judiciaire, et jc saisis, &c. 

(Signd) CHERIF. 


Inclosure 2 in No. 171. 

Form of Notice. 

LE soussigne, Iluissier prds le Tribunal de a l’honneur d’informer 

le Consulat General dc , en conformity dc 1’Article 18 du Reglement 

d’Organisation .1 udieiairc, quo lc (jour) a (heure) il sera 

procede eontre le Sieur (nom et prenom) (profession et nationality) 

ii la saisie (conservatoire ou saisic execution mobiliere ou immohilierc) 
h la requeto du Sieur (nom et prenom) (profession, nationality) 

et ce en vertu (d’une ordonnance ou d’un jugement) rendu le 
par pour avoir paiement dc la somme de 

en cap ital, interests et frais. 

(Signature de l’lluissier.) 

Alexandrie, le 


No. 172. 

Mr. Vivian to the Marquis of Salisbury.—(Received April 12.) 

(No. 112. Political.) 

My Lord, Cairo, April 5, 1878. 

"WITH reference to my despatch No. 15 of the 19th January last, and to Lord 
Derby’s reply No. 57 of the 27th ultimo, respecting the proposed modification of 
certain Articles in the Egyptian Code of Civil and Commercial Procedure, in respect 
to the valuation and sale of articles seized under sentences of the Courts of the 
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Reform, I have the honour to inclose, for the archives of the Foreign Office, an official 
copy of the amended Articles of the Code, which will come into force one month after 
their publication. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 172. 

Decree dated 24th December , 1877. 
[Sec Inclosure in No. 15G.J 


No. 173. 

Mr. Vivian to the Marquis of Salisbury.—(Received April 12.) 

(No. 113. Political.) 

My Lord, Cairo, April G, 1S78. 

I HAVE the honour to transmit to your Lordship herewith copies of two further 
petitions that have been addressed by the European colony in Cairo to the foreign Repre¬ 
sentatives here, protesting strongly against the had faith shown by the Khedive and his 
Government in their dealings with their creditors, and particularly against their 
deliberate evasion of the sentences of the Tribunals of the Reform, for which the 
petitioners hope to obtain redress through the action of the Powers. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosurc 1 in No. 173. 

MM. Gavillot and, Le Moyne to M. de Martino. 

M. TAgent ct Consul-General, Le Caire, le 30 Mars, 1878. 

UN groupc d’Europeens, de diverses nationality, portcurs de decisions definitives 
renducs par les Trihunaux de la Iteformc .Judiciairc et les Commissions speciales, 
decisions inexccutds jnsqu’a ce jour, nous out fait remettre une Petition, en date du 
25 Mars, 1878, a vous adressee, M. TAgent et Consul-General, avee pride do vous la 
transmettre et d’en sollicitcr la prise en consideration. 

Le Comite dcs Europecns du Cairo pour la defense de lcnvs intcrets s’empressc de 
deferer aux veeux dcs signataires de la dite petition ct eroit de son devoir, au nom de 
ses commettants, de reconnnander a la haute sollieitude du Corps Diplomatique et 
Consulairc en Egypte, les trop justes reclamations dcs ju'titionnaires. 

Ces reclamations sont, en elfet, basees sur la violation par le Gouvernement 
Egyptien des lois locales ct dcs Traites internationaux, violation qui rcsultc du refus 
persistant de ce Gouvernement de se soumettre aux jugements emancs de la justice de 
son pays ii la quelle il s’est, eependant, formed cm ent soumis par les Conventions 
Diplomatiques de 1875. 

Ce fait, qui constitue avee un deni de justice des plus graves et des mieux 
caracterises, une atteinte llagrante aux droits dcs nations Europcennes, n’a pu echapper 
a la vigilance de MM. les Agents Diplomatiques de TEurope; e’est pourquoi, 
M. TAgent et Consul-General, en vous remettant ei-joint la petition dont s’agit, nous 
avons le ferme espoir que MM. les Agents et Consuls-Gcneraux dcs Puissances 
voudront hicn entendre Tapped qui est fait a leur justice et en consequence provoquer 
les mesures ndeessaires pour quo le grand abus qui leur est signale et qui portc un 
prejudice si considerable aux residents Europecns, soit immediatement supprime. 

Nous avons, &e. 

Pour le Comite, 

Le President, 

(Signe) A. GAVILLOT. 

Le Secretaire, 

II. LE MOYNE. 
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Inclosurc 2 in No. 173. 

M. Stagni and others to M. de Martino. 

M. TAgent et Consul-General, Caire, le 25 Mars, 1878. 

LES soussignes, tous portcurs do jugements ou arrets rendus a leur profit par les 
Tribunaux Mixtcs de la Reforme et par les Commissions a Tcncontrc du G ou - verne- 
ment Egyptien ou des diverses Da’iras de Son Altessc le Khedive, out Thonneur 
d’appeler votre attention sur la situation doulonrcuse qui leur est faite par suite du 
ddfaut d’execution de ces decisions de justice. 

Sur la foi de eontrats passes avee les administrations Gouvernementales leur 
assurant le paiement au eomptant des merchandises qu’ils s’engageaicnt a fournir dans 
d&ais rigoureux sous peine de retenues considerables, a des prix longuement debattus a 
l a suite d’adjudications et avee un benefice tres restreint par la concurrence, ils ont 
fait d’importantcs livraisons. 

N’ayant pas etc payes aux epoques convcnues ils ont vu hientot lours calculs 
dejoues ct leurs benefices absorbes par le laux clove dcs intcrets dont ils devaient tenir 
compte a leurs commettants ou bailleurs do fonds. 

# Aprt N s avoir epuise toutes les demarches amiablcs, subi tous les atermoiements, 
epuise toutes les transactions, eonsenti des reductions d’interets, presses par leurs 
commettants d’Europe qui devenaient d’autant plus exigeants et menagants que le 
Gouvernement Egyptien par la force dcs circonstanees ou par ealeul compromettait 
plus gravement son credit vis-a-vis de TEurope; ils ont enfin eu rccours aux Tribunaux 
de la Re forme, qui institues en vertu de Traites internationnaux sous la garautie des 
Puissances Europcennes ont consacre dcs droits que le Gouvernement Egyptien lui-meme 
ne venait pas discutcr quant au fond. 

Apr6s bicn des lenteurs, provenant soit de Tencombrement des roles soit du 
systemc employd par le Gouvernement, qui rccourait a toutes les subtilites que la 
procedure met i\ la dis])osition des plaideurs, des jugements ont etc prononces, et 
lorsqu’ils sont devenus defiuitifs, la nouvelle magistrature, malgrc tout son /Me et 
l’appuis moral quelle a protec, a etc impuissante a assurer une execution, quo le 
Gouvernement et les Dairas ont entravee par les moyens les plus arbitraircs et les 
moins avouables, triomphant de tous les efforts et rendant illusoires des decisions de 
justice obtenues au prix de sacrifices d’argent ti-ds-considerables par suite de l’elevation 
des t aril’s reglant l<‘.s fra is de justice et dcs droits proportionnels. 

Les soussignes en insistent sur Timpuissance notoire oil ils sont d’obtcnir Texdeu- 
tion de leurs jugements par les voies judiciaires qui, aux termes des Conventions qui 
ont precede Tinstallation de la Iteformc et des dispositions precises des Codes, sont 
applieables au Gouvernement et aux Da’iras, sans aucuno reserve ct aux memos titres 
qu’a tout autre justiciable, doivent appeler votre attention sur la nouvelle situation qui 
leur est, faite. 

Le Gouvernement et les Da’iras ont frappd d’uue veritable reprobation ceux 
qui ont eu Taudacc de recourir ii tant de rosso urces et quelqucfois apres plusieurs 
annecs d’attente ii ces Tribunaux si vivement sollicites par le Gouvernement Egyptien 
et oil la justice se rend au nom du Khedive. 

Leur action a etc considdree eomme un veritable acte de rebellion ct de ldse- 
majeste, ct leur a valu Texclusiou de toutes affaires ulterieurcs, ct il n’y a pas long-temps 
encore un ordre officiol du Ministere de la Guerre et des Einances eujoignait d’exelure 
d’une distribution tous ceux qui etaient portcurs de jugements ou qui avaiont memo 
eu rccours 5, des actes cxtra-juiliciaires. 

Dans ces circonstanees et on presence d’un parti pris aussi aecusde de no donner 
aucune satisfaction a dcs intcrets legitimes, les soussignes recourent a votre bienveil- 
lante intervention pour vous prior, M. TAgent ct Consul-General, do fairc part a vos 
collogues de leurs doleanccs et, de provoquer avee leur concours telles mesures qui 
scront de nature a anunener Texecution des jugements rendus par des Tribunaux 
constituds et fonctionnant en vertu de Traites internationnaux et qui sans cola ue 
seraient plus outre les mains du Gouvernement Egyptien qu’un instrument dangcreux. 

Kn diet, tandis qui* les Da’iras useraient largeinent ct sans reciproeite de la faculte 
de poursuivre et d’exdcuter leurs debiteurs, le Gouvernement aurait atteiut le double 
but 

1. De se delivrer memo du souci de discutcr eomme par le passe par voio admini¬ 
strative les droits des reclamants devolusados Tribunaux (lout les sentences ne peuvent 
que lui prolitcr puisque s’il gagne ses proces il est debarrasse legalement et a jamais de 
[971 2 X 
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certaines reclamations, et s’ils lcs pcvtl il peut impundment sc refuser a exdeutcr les 
jugcments tout en pcrcevant ties droits proportionncls. 

2. De creer sous le titre capticux dcs droits judieiaires dc toutc nature a la cliarge 
des Europeens do veri tables impbts eontraires a l’csprit des Capitulations toujours en. 
vigueur. 

Lcs soussignds sont paralyses dans leur commerce, menaces dans lour fortune 
pour la plupart sous lc coup dc poursuites auxquellcs ils ne pourront pas se soustaire 
par lcs memos moyens, la morale et a ddfaut la vindicte publique ne leur permettant 
pas d’y recourir. 

Le Gouvernement Egyptien, qui semble nc plus compter avec les responsabilites 
qu’il en court, ne porn’ra jamais reparer lc mal qu’il fait et qu’il prepare dans un avenir 
tr&s-prochain s’il n’est porte un rcmdde prompt et energique. 

C’est pourquoi les soussignds vous adressent ce nouvel appel, que vous voudrez 
bien entendre. 

Ils ont l’honneur, &c. 

(Signd) G. STAGNI. 

(And 18 others.) 


Inclosure 3 in No. 173. 


MM. Gavillot and Ghisi and others to M. de Martino. 


M. l’Agent et Consul-General, 


Caire , le 23 Mars, 1878. 


DE tout temps lcs colonies Europdcnncs n’ont pu s’ctablir et existcr en pays 
Musulman, sans 6tre protegees d’une maniere efficace par des Trades internationaux 
dont les stipulations comportent des droits, des garantics et des privileges qui ne sont 
pas ordinairement accordes par les Etats de l’Europe aux etrangers fixes sur leurs 
territoires. 

A l’abri de ces Traites et avec la bicnveillante protection des Consuls, charges 
d’en faire respecter les stipulations, lcs colonies Europeennes en Levant avaient acquis 
dans ces derniers temps, et surtout en Egyptc, unc prospdritd dont lcs effets bienfaisants, 
en dtendant le commerce general Europecn, procuraicnt an pays dcs debouches faciles 
et avantageux et, par suite, un bicn-etrc general inconnu jusqu’alors dans cctte 
contree. En quelques amides lc nombre dcs colons avait decuple, la fortune publique 
s’etait si considdrnblement accrue, lcs idecs apparentes des gouvernants et des gouvernes 
s’dtaient tellemcnt modi tides, que l’Europe crut pouvoir abandonner quelques unes dc 
ses garantics sdculaires et rcconnaitre au pouvoir Musulman gouvernant l’Egypte 
des droits qui avaient dtd, jusque la, rigourcuscmcnt denies aux Monarques de 
l’lslam. 

Ces concessions furent faites vers la fin de l’annee 1871), et trois mois apres des 
aetes du pouvoir, au profit duquel elles avaient etc consenties, venaient, en suspendant 
l’execution d’engagements solennels et legitimes, jeter une perturbation gendrale dans 
les affaires, sapor par la base les fortunes les plus solides et les plus honorablcmcnt 
acquisos, commcncer, en un mot, la mine dc milliers de ces colonies Europeennes pour 
lc plus grand bien desquelles on eroyait, ccpendant, avoir dtabli lc nouvel ordre 
de cboses. 

Pourtant les Gouverncments Europeens pensaient n’avoir consent i aueun 
abandonnement des anciens droits, dans unc compensation utile decoulant dcs 
nouveaux Traites, et it l’illdgalitd des pretensions du pouvoir, on espdrait^ opposer les 
decisions legates de la xrouvelle magistrature, auxquellcs lc Gouvernement Egyptien, les 
administrations nubliques, les Dairas et le lvliedive lui-meme, s’dtaient formellemcnt 


sounns. un cssaya, none, nopposer ics arrets tie justice aux amcrcis mcguuA, vu. 
se buerta au principe tie la separation des pouvoirs administratifs et judieiaires, 
principe jamais aebnis, et inadmissible en pays Musulman, puisqu’il a permis au 
Gouvernement Egyptien de faire parade de ses immenses ressources pour atfairer a lui 
les capitaux-et lcs mareliandiscs dcs Europeens, et qu’il a permis aux Tribunaux 
auxquels lc Gouvernement s’est en apparencc somnis, de decreter l’insaisissabilite de 
ces memo ressources pour assurer l’exdcution des engagements qu’ellcs devaient 
garantir. 

Plus tard, sans le consentcmcnt des Puissances Europeennes, ni de tons les 
intdressds, de nouveaux deerets du pouvoir Egyptien modifiaient les deheanecs 
convenues, rdduisaient les intdrets promis, contisquaient les garantics spdeialcs 






SrV -y-S ': -/Si■= 


•v 


1 





affeetdes, et diminuaient, en fait, de la moitid de sa valeur, le capital Europecn engage 
en Egyptc. 

Mais il v a plus ; le Kliddivc n’avait pa-, seulcment souserit des engagements sur la 
fortune publique tic l’Egyptc, il avait aussipris des engagements sur sa fortune privde, 
et la, l’insaisissabilitd n’dtant pas opposable, on a vu lcs biens prives du Khedive, et 
jusqu’aux meubles de ses palais, cedes illegalcinent a des personates de sa famille, et la 
plus grande partic dc son patrimoine sc trouve provisoirement soustraite auxjustes 
revendications de ses creaneiers. 

Et cornmc si tous ces agissements, cssentiellemcnt illegaux, ne sutfisaient pas pour 
autoriser a voir tin parti pris inddniablc de la part du Gouvernement local de miner 
les (Strangers, auteurs vdritablcs et souls instruments de tons lcs progres realises en 
Egyptc, on a cu la tristesse de voir lc Gouvernement Egyptien et le Khedive lui- 
meme se soustrairo par tous les moyens a l’exdcution des ddcisions dc justice, et user 
de la torce arm.de, promise pour fame respecter et executor ces decisions, afin d’em- 
peeber l’exdcution dcs dites ddcisions. 

Pendant que tous ees faits s’accomplissaient, tous les iinputs directs et indirects 
dtaient presque doubles et regulidrement pergus ; de nombreuses taxes nouvelles dtaient, 
dilictdes et rccouvrdcs, et les Europeens, eux-mcmcs, a l’abri de certaines taxes -de 
par lcs Traites en vigueur, dtaient sounds direetement ou indirectement aux dites 
taxes. 

Enfin, pendant que ces augmentations (1c ressources entraieut dans les caisses du 
Tresor Egyptien, le service du Budget de l’Etat dtait suspendu, les pensionnaircs de 
l’Egypte, lcs employes et les fonctionnaires du Gouvernement, les fournisseurs dcs 
dilfdrents services publics restaient impayds, et lorsquc ces derniers, usant dc contrats 
en bonne et due forme, stipulant dcs paiements au eomptant, s’adressaient aux Tribu¬ 
naux, les jugcments obtenus demouraient et demeurent inexdcutds. 


(lemarelics mdiviuuellcs (les tutoresses pres de leurs autoritcs respectives n ont apportd 
jusqu’a ee jour aueun remede elficace. 

Au eontraire, au ntdpris de l’dtat des ressources de l’Egypte, le Gouvernement 
Egyptien, voulant sans doutc justifier, pour les pdripdtics ses agissements actuels, a 
(lderdtd rdeemment une enquete, a fait publier des rapports et fait eireuler des coufi- 
denees qui ont eupour elfet, en augmentant l’alarmo generate, de reduire au quart de 
sa valeur le capital Europecn engage eit Egyptc, de former tout credit aux cominer- 
cants etablis en ee pays et de reduire toutes les colonies Europeennes a cc degre de 
gdne qui ne peut que precedcr unc mine corapldtc. 

l’ersuadecs (pie (levant un mal aussi patent, aussi extreme qu’immdritd, les 
Puissances Europeennes nc sauraient roster plus longtemps, au ntoins eit apparencc, 
indilfdrentes, les colonies Europeennes du Caire, sans distinction de nationalitds, se 
sont rdunies et ont nornmd un Comitd, pris dans leur sein, qu’elles ont charge d’aider, 
par tous les moyens ldgaux en son pouvoir, a la defense dc leurs intdrets si gravement 
compromis. 

Les soussignds, mentbres du Comitd dcs Europeens du Caire pour la ddfense de 
leurs intdrets, s’adressent done rcspeetucuscmont aujourd’hui a vous, M. l’Agent et 
Consul-Gdndral, en votre qualitd (lc doyen du Corps Diplomatique Consulaire, pour 
vous dentandcr de vouloir bien porter a la connaissance de MM. les Agents et Consuls- 
Gdndraux des Puissances Europeennes en Egyptc, les doldanees des colons du Caire, 
centre un dtatile cboses qui lcs mine, ddtruit l’dpargno de milliers d’Europdens rdsidant 
dans tous les Etats de l’Europe et compromet gravement le commerce general Europecn 
avec l’Egypte. 

Ils supplient les Puissances Europeennes, en s’iuspirant des Traites en vigueur et 
des Prolocoles de 1810, d’intervenir cflicacement pour faire cesser un systeme de dissi¬ 
mulation de ressources ou de dilapidations dc revenus, et surtout d’inexdcution des 
lois et des Traites qui, en ddtruisant la fortune des Europeens, menace leur sdeuritd 
pcrsonnello et compromet l’avenirdecc pays, par la mine, qu’il accomplit, des indigenes 
et le (lepeuplement qui en sera la suite inevitable. 

Tous residents en Egyptc dopuis nombre d’annees, les soussignds sont temoins 
journaliers de ee qui s’y passe, et ont le droit et le devoir d’aflinner que les revenus 
legitimes du pays sont sulfisants pour satisfaire a tous les engagements; que ces 
revenus ont dte reconnus et etablis a maintes reprises par les aveux du Gouvernement 
Egyptien lui-meme et par le temoiguage des bonorables et savants financiers venus en 










Egyptc dans cos demises annees, ct auxquels cepeudant, le pouvoir local ne voulait 
laisser voir quo lc minimum dcs rcssourees. 

En consequence, lcs soussignes prient les Puissances a nc pas consentir a l’enquete 
demandee par le Gouverncment Egypticn, parce qu’ils sont et restcnt persuades qu’en 
l’etat du pays, en l’dtat de dependauce absolue dans laquclle les fonctionnaircs et les 
administres sont maintcnus, unc telle enqucte ne pourrait, qu’olle que soit I’honorabilitd 
dcs commissaires qui la fcraicnt, donner que dcs rcsultats crrones. 

Tout en faisant lours reserves lcs plus expresses pour obtenir un comptcment et 
une revision des lois de la Re forme Judiciairc, et unc reparation dcs actes preju- 
diciablcs qui out decoule de sa mise en pratique, les soussignes demandent instamment 
aux Puissances Europeenues de maintenir cette institution judiciairc, qui a rendu et 
pourra rendre de grands services a l’Egypte et aux Europeens a la condition, toutefois, 
que lcs Traites internationaux qui Font etablie, seront plus litteralement executes, et 
que son fonctionnement sera plus exactemcnt surveille. 

En consequence, les soussignes reclament avee instance que le Khedive, le 
Gouvernement Egypticn, ses administrations publiques et les Dairas, soient contraints 
d’executer immediatement les sentences rendues, ct que lcs cessions illegales de biens 
et de valours qui ont etc faites soient annuities aux termes des lois en vigueur. 

Bicn qu’un grand nombre d’Europdens ne soient pas ereanciers directs du Khedive 
ou de son Gouvernement, le non paiement des pensionnes, des fonctionnaircs, des 
employes, ct dcs fournisscurs mettant ces ereanciers du Gouverncment Egypticn 
dans l’impossibilite dc payer lours propres ereanciers, il en resulte que tout le petit 
commerce Europeen se trouve dans unc position des plus preeaires ct des plus 
embarassantes; e’est pourquoi les soussignes croient devoir insister pour supplier les 
Puissances Europeenues d’obtenir du Gouvernement le paiement immediat de cos 
creances si legitimes puisqu’elles constituent les modestes et uniques rcssourees d’un 
grand nombre d’Europeens; d’autant plus que lcs employes et les fonctionnaircs 
Europeens du Gouvernement Egypticn ne peuvenl appuver eux-mcmes lours reclama¬ 
tions sans s’exposcr a voir eonsiddrer leurs trop justes deman (les commo un acte 
d’hostilitd, qui sans les fairc rentrer dans ce qui lour est du, les ferait congcdier et 
p river, ainsi de l’emploi ou de la Ibnction qui est lour seule rcssource ou cello de leur 
famille. 

Les soussignes ont la plus grande con fiance que leur appel sera appuye par 
MM. les Agents et Consuls-Gcneraux et par suite qu’il sera entendu des Puis¬ 
sances Europeenues; car, ils le repetent ici, sans compter les souscriptions exigees 
des indigenes sous divers pretextes, sans compter lcs surtaxes irregulieres diversement 
denommees, des sommes evaluecs par des porsonues digues de 1‘oi a pres de 50,000 livres 
sterling entrent ebaque jour dans lcs caisscs privdes ou publiques du Khedive, et la 
plupart des services du Budget etant suspendus depuis longtemps, ces sommes ont 
du s’accumuler, et suflire, et aussi satisfaire a tous les besoins immediate du Tresor, 
a payer toutes les creances, depuis si longtemps laissecs en souffrance. 

En ce faisant les Puissances Europeenues auront accompli, non soulcment un 
grand acte de justice, mais dies auront donne une satisfaction aux interets de leurs 
nationaux ct a la conscience publique qui se revolte en voyant d’un cote la profusion 
des depenses pour des travaux fastueux executes cliaque jour par le Khedive, sa mb re 
et ses nombreux fils, sans aueun profit pour la chose publique, et de l’autrc le refus de 
payor, sous pretextede manque dc fonds, des dettes qui dans tous lcs pays civilises sont 


regardeos comme sacrees. 
Lcs Soussignds, &c. 


Les Membres du Comite des Europeens du Cairo pour la 

defense de leurs interets, 

Le President, 

(Signe) A. GAVTLLOT. 
Le Vice-President, 

E. G1IISI. 

Lo Secretaire, 

H. LE MOYNE. 
(And 11 others.) 
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No. 174. 

_ Lord L V ons to the Marquis of Salisbury.—(Received April 12.) 

(No. 348*) x ' 

My tTK „ , , . Paris, April 11, 1878. 

yesterday the honour to receive your Lordship’s despatch No. 252 of the 

otli instant, respecting the conflict of jurisdiction in cases of bankruptcy which has 
arisen between the Mixed Tribunals and the Consular Courts in Egypt. 

I have now the honour to inclose a copy of a note which I have addressed to the 
( rencli Government m pursuance of the instructions contained in that despatch. 

I have, &c. 

(Signed) LYONS. 


Inclosure in No. 174. 

Lord Lyons to M. Wadding ton. 

M. le Mmistre, Paris, April 11, 1878. 

IN a letter dated the 27th March, 1877, Baron dcs Michels, the French Agent in 
gypt, communicated, to Chcrif Pasha ihe views of the French Government relative 
o a conflict oi jurisdiction in cases of bankruptcy which had arisen between the Mixed 
tribunals and the Consular Courts in that country. 

Iler Majesty s Government have directed me to ascertain from your Excellencv 
whethci the 1 lcncli Government adhere to the vieivs expressed in Baron dcs Michels’ 
letter, or whether, on further consideration, they would he disposed to join the other 

Powers concerned in an arrangement for vesting in the Mixed Tribunals exclusive 
jurisdiction m bankruptcy. 

If the l' i ouch Government should adhere lo their objections to such an arrange¬ 
ment, Her Majesty s Government would not be unwilling to concur in the alternative 
course proposed by Baron des Michels, namely, to provide that the Court which shall 

become first seized of the bankruptcy shall be deemed the proper form for the 
liquidation. 

I have, &c. 


(Signed) 


LYONS. 


No. 175. 

Genciat Menabrea to the Marquis of Salisbury.—(Received April 16.) 

M. lc Marquis, ^ Londres, le 15 Avril, 1878. 

CONFORMEMENT au ddsir quo votre Excellence m’a exprime dans la dernidre 
conversation (pie j’ai eu l’lionneur d’avoir avee olio, je vous envois, ci-joints, lcs deux 
pro-Memorid (pie vous m’avez demandes, relatifs, Fun a l’oxdcution des sentences des 
Tribunaux Internationaux Egyptiens, et l’autre a l’administration du Lilian. Je serais 
reconnaissant, a votre Excellence si elle voulait hien me faire connattre son opinion au 
sujet des questions dont il s’agit, ce (lent je lui ollre d’avancc tous mes remerciments. 
En attendant veuillez, &c. 

(Signe) MENABREA. 


Inclosuro in No. 175. 

Pro-Memorid relative to the Execution of Sentences of the Egyptian International 

Tribunals. 

L’ATTITUDE prise par les Agents de l’Administrat ion Egyptienne vis-a-vis des 
Tribunaux Internationaux, dont les sentences restent sans effect, ce qui tend a rendre 
illusoire la reforme judiciairc par suite de laquclle les Puissances ont renonce a unc 
partie importante de la juridiction Consulaire, a appelc l’attention du Gouverncment 
Imperial Allemand qui, afin de porter remede ii ce desordiv, se propose de faire sans 
ddlai, et independaiumcnt du projet d’enquete deja approuve, une demarche collective 
auprds du Yice-Roi, lui declarant:— 

“Quo les proeddds dcs autorites Egyptiennes et du Daira a I’egard des sentences 
dcs Tribunaux Mixtes sont en pleine contradiction avee les engagements contractus 
H7J 2 Y 






par le Gouvernement Egypticn a l’occasion de la rdforme judiciaire; quo lcs Puissances 
rendent le Vice-Roi responsable de cot dtat do clioscs et qu’elles insistent fonnellement 
pour qu’il mette fin a l’attitude indigne de scs organes qui, par un mepris systematique 
des Tribunaux Internationaux, entravent le fonctionncment des nouyelles institutions. 

Le Gouvernement Imperial Austro-llongrois a declare s’associer a cette demarche, 
et a donnd en consequence des ordres confonnes a M. de Schaeffer, son Consul-G endral. 

On desirerait connaitre 1’opinion du Gouvernement de la Reiuc a cet egard. 

Londres, le 15 Avril, 1878. 


No. 176. 

Lord Lyons to the Marquis of Salisbury.—(Received April 19.) 

(No. 356.) 

My Lord, Paris, April 17,18/8. 

WITH reference to vour Lordship’s despatch No. 2o2 of the 5tli instant, and to 
my despatch No. 348 of ‘the lltli instant, I have the honour to transmit to your 
Lordship a copy of a note which I received last night from M. H addington, and which 
contains the answer of the French Government to the communication which I made 
to them by your Lordship’s order, respecting tlu* conflict of jurisdiction in eases of 
bankruptcy which have arisen between the Mixed Tribunals and the Consular Courts 

in Egvpt. , . • nr- i 

The French Government adhere to their objections to vesting in the Mixed 

Tribunals exclusive jurisdiction in bankruptcy, and express satisfaction at learning 

that Her Majesty’s Government are Milling to concur in the alternative proposal that 

the Court which shall be first seized of the bankruptcy shall be deemed the piopcr 

forum for the liquidation. , 

M. Waddington expresses a hope that instructions in this sense will lie sent to 

Her Majesty’s Agent in Egypt. 

I have the honour to return the despatches which were sent to me for my 
perusal in your Lordship’s despatch No. 252 of the 5th instant, to Minch I have 

already referred. 

I have, &c. 

biUwi /3 (Signed) LYONS. 


Inclosure in No. 176. 

M. Waddington to Lord Lyons. 

M. l’Ambassadcur, Paris, le 15 Avril, 1879. _ 

VO US me laites l’honncur de me demandin’ par votre office du 11 de ce mo is. si 
le Gouvernement Franeais persiste dans les objections quo 1’Agent et Consul-General 
de France en Egypte avait formulees, a la date du 27 Mars, 1877, centre 1 attribution 
aux Tribunaux Mixtes dans ce pays de la juridiction exclusive en matierc de laillite. 
Yous voulez bien ajouter qu’au cas oil il en serait dispose a adherer au syst&mo 
propose par le Raron des Michels, et eonsistant a admettro comme regie quo le Tribunal, 
soit Consulaire, soit mixte, qui aura etc le premier saisi de la question de faillite 
demeurera competent pour toute la suite de la procedure. 

Jo m’empresse de faire sauiir a votre Excellence quo le Gouvernement Franeais 
n’a point change d’opinion au sujet des ineonvenients serieux quo presenterait l’exten- 
sion de competence reelamee en matierc de faillites par les Tribunaux Mixtes de 
l’E^ypte. Noussommes toujours d’avis quo la regie la plus simple et la plus conformc 
a fesprit de la Refonne Judiciaire iutroduits dans les Etats du Khedive avec le 
eoncours des Puissances, est cello qui a etc recoin mandee par PAgent et Consul-General 
de France, et qui avait etespontanement adoptee deja parle Tribunal M ixte d Aloxandrie. 
Nous apprenons avee satisfaction aujourd’hui ipie le Gouvernement de la Heine est pret 
a donner son assentimeat ii cette manierc de voir, et je remercie votre Excellence de 
la communication par Taquelle elle a bien voulu m’en informer. Le Marquis de 
Salisbury jugera sans doutc eonvenable d'adre«ser proehainement des instructions it 
Mr. Vivian dansle sens de nos indications; de moil cote je lie manquerai pas d’avertir 

M. des M icliels de l’aeeord de vues etabli entre le Cabinet Anglais et nous. 

Agree/, &e. 

(Signd) WAHHINGTON. 


f, 

5 
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No. 175*. 

Mr. Kilgour to the Marquis of Salisbury.—(Received April 1 7.) 

, T T . 4, Westminster Chambers, Victoria Street, S. W., 

My Lord, April \ 0, 1S78. 

I HAVE the honour to lay the following circumstances before your Lordship. 

,, n JN otember 1875 a claim of mine against the Egyptian Government became 
the subject of a correspondence between ner Majesty’s Agent and Consul-General in 
Egypt and the Egyptian Government. 

Upon the institution of the Tribunals of the Reform in Egypt, my claim was 
referred, at the request of the Egyptian Government, to the Supreme Court of Arbitra¬ 
tion, winch, in May 1877, gave judgment in my favour, and granted execution, for the 
sum of 4,400/. 

Notwithstanding repeated application, I have been unable to recover anything 
from the Egyptian Government. J 

I now have to pray for the aid of Her Majesty’s Government in obtaining the 
due execution of this award, made by the Judges of the Egyptian Government in 
the Supreme Court of Arbitration, which obtained jurisdiction over the cause by 
the concession of Ilor Majesty’s Government, and to which my claim, already the 

subject ot diplomatic correspondence, was referred, at the request of the Egyptian 
Government. L 

.. I inclose authenticated copies of the correspondence and of the Judgment, with 
the official intimation of its notification to the Egyptian Government. 

I have, &o. 

(Signed) GEORGE KILGOUR. 


No. 176*. 


The Marquis of Salisbury to Mr. Vivian. 

(No. 82.) 

®l r » Foreign Office, April 24, 1878. 

I TRANSMIT 1 to you herewith a copy of a letter which I have received lrom 
Mr. George Kilgour requesting the aid of Her Majesty’s Government to enable him to 
obtain payment of the sum of 4,400/. which was awarded to him by the Supreme 
Court of Arbitration on account of his claim on the Egyptian Government;* and I 
have to request that you will take such steps in this matter as you properly can. 

I am, &c. 

(Signed) SALISBURY. 


[ 07 ] 


* No. 175*. 
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No. 177. 

The Marquis of Salisbury to Mr. Vivian. 

(No. 88. Political.) 

Sir, Foreign Office, April 30, 1878. 

WITH reference to my despatch No. 68 of the 5th instant, I transmit to you 
herewith a copy of a despatch which I have received from Her Majesty's Ambassador 
at Paris,* containing the reply of the French Government to the inquiry which his 
Excellency was instructed to make, whether they still adhered to their objection to 
vesting in the Mixed Tribunals in Egypt an exclusive jurisdiction in cases of 
bankruptcy. 

You will perceive that the French Government have not changed their opinion as 
to the serious inconveniences which would arise from such an arrangement; and Her 
Majesty’s Government, on their part, are prepared to acquiesce in the alternative 
proposal suggested by Ear on do*. Michels and approved by the French Government, to 
the effect that the Court which is first seized of the bankruptcy should be that in 
which all subsequent, procedure should take place. 

You will therefore communicate to the Egyptian Government the conclusion thus 
arrived at by Her Majesty’s Government, and ascertain whether they are disposed to 
adopt the suggestion contained in my despatch No. G8 of the 5th instant that an 
Article to this effect should be added to the Codes by consent of all the Powers. 

I am, &c. 

(Signed) SALISBURY. 


• No. I7C. 
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No. 178. 

Pro-Memorid communicated to the Marquis of Salisbury by General Menabrea, May 1. 

L’AGENT et Consul-General clTtalie en Egypte vient d’appeler Fattention du 
Gouvernement du Doi sur une lcttrc Circulaire du Ministrc dcs Affaires Etrangeres du 
Kh&livc, par laquclle Cherif Paclia a communique aux Agents dcs Puissances 
6trangbrcs lc Decret Vicc-Doyal du 24 Decombrc dernier qui sanctionne la modifica¬ 
tion dc quelqucs Articles du Code de Procedure Civile ct Commercialc, dans le regime 
de l’expropriation. 

Par PArticle 40 du R6glement d’Organisation Judiciairc, les Puissances interessdcs 
s’etant reserve le droit dc s’assurer que durant une periode quinquennalc aueun 
cbangement no puisse avoir lieu, sans leur coneours, dans lc systbme judiciairc 
Egyptien, le Commandcur De Martino a cm devoir protester dans l’interet des droits 
de son Gouvernement. 

Commc il s’agit d’unc question de principc qui ne pout etre mise en doute, 
1’Ambassadeur de Sa Majcste lc Doi d’ltalie a, Londi’es a l’lionncur de s’adresser a 
l’obligcancc accoutumee dc son Excellence lc Marquis de Salisbury en lui faisant 
romarquer qu’il serait a ddsirer quo les Agents des P uissances interessdes en Egypte 
qui ne sc seraient pas associes a la protestation du Commandcur De Martino vcuillcnt 
bien appuyer les demarches do ce dernier, afin quo leur silence ne puisse pas etre 
interprets commc un acquiescement aux procedcs du Gouvernement du Kliddivc. 

Le Gouvernement Italicn espeire avoir en cette circonstance lc coneours du 
Gouvernement de Sa Majcste la Heine d’autant plus qu’il ne voit pas d’objection 
quant a la substance des re formes projetees en Egypte ct qu’il cst toujours dispose a 
douner son appui ])our assuror et clargir les bieni'aits de la reforme judiciairc. 

35, Queen's Gate, S’.IP., le 30 Avnl, 1878. 


No. 179. 


Mr. Vivian to the Marquis of Salisbury.—(Received May 4.) 

(No. 142. Political.) 

My Lord, Cairo, April 20, 1878. 

"WITH reference to my despatch No. 50, Political, of the 8tli ultimo, reporting 
that 1 had informed Cheril' Pasha that Her Majesty’s Government acquiesced in the 
transfer from Ismailia to Mausourali of the third Tribunal of Eirst Instance of the 
Deform, I have the honour to report that, notwithstanding that answers to the same 
effect Tvere received long ago from all the Great Powers, the Egyptian Government and 
the Court of Appeal still defer making the proposed change with the intention, as is 
alleged, of delaying as long as possible the re-establishment of the third Tribunal of the 
Reform. 

As I entirely concur w ith my colleagues that the suppression of one of the Tribu¬ 
nals of the Deform would be a violation of our Treaty rights, I have joined them in 
asking the Government for a formal assurance that no further time will be lost in 
ro-establishing the Tribunal, and that it shall be done in any case before the summer 
vacation. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 180. 

Mr. Vivian to the Marquis of Salisbury.—(Received May 4.) 

(No. 145. Political.) 

My Lord, Cairo, April 20, 1878. 

I HAVE received a Circular despatch from Cherif Pasha, copy of wdiieh I have 
the honour to inclose, inviting me to delegate a Consular officer to assist in inspecting 
and approving a house of detention which is to be established at Alexandria in connec¬ 
tion with the Tribunals of the Deform. 

[97] '2 X * 




As Article 36, tit. 2, of the “ R6glemcnt d’Organisation Judiciaire ” clearly implies 
an intention to establish eventually such a lock-up, I have not hesitated to authorize 
Her Majesty’s Consul at Alexandria to comply with the request of the Egyptian 
Government by nominating a delegate to assist at the inspection. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 180. 

Cherif Pasha to Mr. Vivian. 

M. le Consul-General, _ Caire, le 24 Avril, 1878. 

DANS le hut d’assurer l’entibre application des lois de la 116forme, le Gouverne- 
ment du Kh6dive a pourvu a ^installation d’un lieu de detention a Alexandrie. 

Dans le meme hut, le Ministtore de la Justice a del6gue M. le Procureur-G6n6ral a 
1’cfFet de remplir les previsions de l’Articlo 36 du titre 11 du R6glement d’Organisation 
Judiciaire, qui implique la n6ccssit6 de constater pr6alablcmcnt quo cette installation 
est suffisante. 

J’ai l’honnem’ do porter cette mesure a votre connaissaucc, M. le Consul-G6neral, 
en vous priant de vouloir hien prefer votre concours, afin que la constatation prescrite 
puisse avoir lieu, suivant les circonstances et le besoin de la situation, de concert entre 
M. le Procureur-General ct la personne que vous croirez devoir d61egucr vous-meme a 
cette fin. 

Convaincu d’avancc que ce concours ne fera point defaut, puisqu’il s’agit de l’exe- 
cution des engagements resultant de la Reforme. 

Jc vous, &c. 

Le Ministrc des Affaires Et ranger es ct par interim de la Justice, 

(Signc) CHERIF. 


No. 181. 

The Marquis of Salisbury to General Menabrea. 

M. l’Ambassadcur, Foreiijn Office, May 7, 1878. 

YOUR Excellency was good enough to leave in my hands, on the 1st instant, a 
Pro-Memorid referring to a Circular of Cherif Pasha, the Minister for Foreign Affairs 
of the Khedive, communicating a copy of a Decree, dated the 2 ltli December last, 
having for its object, as represented by your Excellency, the modification ol certain 
Articles of the “ Code Civil ” of the Courts, in respect to the valuation and sale of 
articles seized by order of the Courts, to which your Excellency draws attention, as 
being opposed to Article 40 of the “ Reglemcnt d’Organisation Judiciaire,” which 
forbids during the five years’ period any change in the established judicial system 
without the concurrence of the Powers. 

I have now the honour to slate to your Excellency that the Decree in question has 
already been brought to the knowledge of Her Majesty’s Government by Her Majesty’s 
Agent and Consul-General in Egypt, and your Excellency will see from the accom¬ 
panying copy of a despatch which has been addressed to Mr. Vivian on this subject by 
my predecessor, that, after consulting the Law Officers of the Crown, ller Majesty's 
Government have expressed the opinion that the modifications introduced by the Decree 
of the 21th December are mere details in working out the orders of the Courts, and 
do not, in the opinion of Her Majesty’s Government, effect any change in the system 
within the meaning of the 12th Article of the “Code Civil.” 

I have, &c. 

(Signed) SALISBURY. 
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No. 182. 

The Marquis of Salisbury to Mr. Vivian. 

(No. 94) 

Sir 

' t ADupmm * . Foreign Office, May 10, 1878. 

1 APPROVE the steps you have taken, in conjunction with your colleagues, as 

reported in your despatch No. 1:12 of the 20th ultimo, to obtain from the Egyptian 
Government a formal assurance that no further delay shall take place in rc-ostahulluns 
the Third Tribunal of First Instance of the Reform, the transfer if which from Isma il ia 
to Mansourah has now received the sanction of all the Great Powers. 

I am, &c. 

(Signed) SALISBURY. 


No. 183. 

Count Menabrea to the Marquis of Salisbury.— (Received May 15.) 

M. le Marquis, 35, Queen’s Gate, Londres, S. W., le 14 Mai, 1878 

J’AI l’honneur d’accuser r6ccption a votre Excellence de sa lettre, on date du 
7 courant, par laquclle elle a hien voulu me transmettre unc copie de la deneclio du 
prddeecsseur de votre Excellence, adressec le 27 Mars dernier ii l’Agent et Consul- 
General de Sa Majcste Britanniquc en Egypte, se referant a l’opinion du Gouvernemcnt 
Bntanmquc sur les modifications introduces par le Decrct de Son Altesso le Khedive 
sur quelqucs Articles du Code de Procedure Civile ct Commcrciale. 

. En offrant i\ votre Excellence mes remcrciments empresses pour cette communi¬ 
cation, jc saisis, &c. 

(Signd) MENABREA. 


No. 184. 

Mr. Vivian to the Marquis of Salisbury.—(Received May 18.) 


(No. 162. Political.) 
My Lord, 


Alexandria, May 8, 1878. 


tor your -Lordship s information, a copy oi a note from Cherif Pasha, giving a formal 
assurance that the Tribunal shall he installed in the Viceroy’s Palace at Mansourah, 
within a very short time. 

I have, &e. 

(Signed) C. VIVIAN. 


Inclosure in No. 184. 

Cherif Pasha to Mr, Vivian. 

M ° n A ch ° r 4 A S cnt » Caire, le 2 Mai, 1878. 

A LA suite do votre dernidre demarche je m’empresse de vous informer que le 
Gouvernemcnt du Khddivo, aujourd’hui certain de l’adhesion des differents Gouvcrne- 
ments interesses, s’oecupe activemcnt du transfert dclinitif du troisiiune Tribunal a 
Mansourah. 

Des dispositions ont 6t6 demidrement prises pour l’evacuation et l’appropriation 
du palais quo le Khedive veut hien alfecter a l’installation de ce Tribunal. 

Jo crois done pouvoir, mon clier Agent, vous donner l’assurance, a vous comme a 
tous vos collogues, que cette installation sera prochainement effectueo ct que le 
troisibme Tribunal sera ainsi a meme de reprendre son existence reguliere dans quelqucs 
jours. 1 

Vcuillez, &c. 

(Signc) OlIEItIF. 

[871 2 Z 
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No. 1S5. 

Mr. Vivian to the Marquis of Salisbury.—(Received May 18.) 

(No. 168. Political.) 

My Lord, Alexandria, May 8, 1878. 

IN reply to your Lordship’s despatch No. 82 of the 21th ultimo, I have, the 
honour to report that from a list that has hecn supplied to me oi cases settled and 
pending before the Special Commissions of the Tribunals of the Reform, I find that an 
award for 4,400/. was given in Mr. George Kilgour’s favour on the 19th May, 1877, 
and that his case now stands tcuth on the list for settlement. 

Your Lordship will understand the impropriety, under existing circumstances, of 
urging the preferential treatment of any particular claim, or its being taken out of the 
proper order of precedence according to the date of the award, which is the rule that 
must fairly regulate the payment of these claims; and as all the Powers have pressed 
for the satisfaction of the sentences of the Tribunals, including those of the Special 
Commissions, I am not aware that anything more can he done for Mr. Kilgour, who 
must await his turn for payment in order of date. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 186. 

Sir J. Paunecfote to Mr. Kilgour. 

Sir, Foreign Office, May 22, 1878. 

WITH reference to your letter of the 16th ultimo, I am directed by the Marquis 
of Salisbury to acquaint ‘you that Her Majesty's Consul-General in Egypt reports, 
under date‘of the 8th instant, that it appears from a list which has been supplied to 
him of cases settled and pending before the Special Commissioners of the Tribunals of 
the Reform, that an award for 4,400/. was given in your favour on the 19th May, 
1877, and that your case now stands tenth on the list for settlement. 

I am to add that Ilcr Majesty’s Government could not, under existing circum¬ 
stances, take any steps for urging the preferential treatment of any particular claim, 
or for its being ‘taken out of the proper order of precedence, according to the date of 
the award, winch is the rule that must fairly regulate the payment of these claims, 
and in accordance with which your claim would have to await its turn for payment in 
order of date. 

I am, &c. 

(Signed) JULIAN PAUNCEEOTE. 


No. 187. 

Mr. Vivian to the Marquis of Salisbury.—(Received May 24.) 

(No. 172. Political.) 

My Lord, Alexandria, May 16, 1878. 

NOW that the coupon is paid, the majority of my colleagues, particularly the 
German, Austrian, and Italian Agents, insist that we should require from the Khedive 
the immediate payment of the sentences of the Mixed Tribunals, which they contend 
are at least entitled to equal consideration with the claims of the bondholders. 

They argue that by paying the coupon and sinking fund in full, the Viceroy has 
ipso facto admitted that he is solvent; that otherwise he, had no right to appropriate 
the whole of his assets to a particular class of creditors (the Italian Government even 
went so far as to instruct their Agent to protest against the payment of the coupon as 
likely to interfere with the satisfaction of the more binding obligations of the Govern¬ 
ment) ; and that wc are now bound to require the payment of the judgment debts, as 
being the only claims that the Representatives of foreign 1’oners ought to support 

These arguments may be very sound, but the necessary public funds are no longer 
ortheomin", and it is not in the Viceroy’s power to pay at once the whole of the 
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judgment debts (which probably amount to over 1,000,000/. sterling) from the resources 

ol th(' country, which 1 believe to be thoroughly exhausted and anticipated by the 
efforts to meet the coupon. 

the Viceroy might, it is said, pay these claims from his private means, but he 
certainly would not do so voluntarily, and I am not aware that avc haA'c yet been 
authorized to hold him personally responsible for the debts of the State. Moreover, it 
was clearly understood that all the unconsolidated liabilities of the State, including 
therctoi'c the judgment debts, Avere to term part of the investigation of the Commission 
ol the Inquiry; but my colleagues argue that the payment of the coupon prevents 
their agreeing to any postponement of the judgment debts. 

. short, the payment ol the coupon, to the exclusion of these claims, has 
e\ idently proA'okecl a good deal ol irritation and soreness among my colleagues. 

I h‘7 V0 suggested as a middle course that avc should maintain the principle of 
the binding nature of these claims, but that, recognizing the practical impossibility of 
paying them all in lull and at once, avc should meanwhile press for the payment of 
the claims against the Viceroy and his family as having nothing to do Avith the State 
funds; but although my proposal is supported by my .French colleague the majority, 
ca idently irritated at the preferential treatment of the bondholders, seem indisposed to 
agree to any compromise or arrangement short of the immediate payment in full of 
the judgment creditors, a demand which Avould probably precipitate the financial 
disaster we have sought to avert. 

I have, &c. 

(Signed) C. VIVIAN. 

E-S. Mv colleagues are Availing for instructions from their Governments as 
to the further action they should take upon this question, a\ hicli they are strongly 
pressing home. 

C. V. 


No. 188. 

Mr. Vivian to the Marquis of Salisbury.—(Received June 1.) 

(No. 185. Political.) 

My Lord, Alexandria, May 24, 1878. 

I believe that one of the reforms contemplated by the Commissioners of Inquiry 
is to propose that the civil jurisdiction of the Mixed Courts should be extended to 
natives, so as to give them a simple and efficient means of redress for illegal exactions 
or oppression at the hands of the local authorities. 

The Khedive told mo in the course of our last conversation that lie saw no 
objection to this proposal, provided that criminal jurisdiction over Europeans wero at 
the same time given to the Courts. 

This, I apprehend, could hardly be done before tho end of the quinquennial period 
for which the Courts were provisionally established, and then only after due delibera¬ 
tion ; but I am not aAvarc that tho Khedive is in a position to make an act of such 
obvious justice dependent upon any such condition. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 189. 


Mr. Vivian to the Marquis of Salisbury.—(Received June 1.) 

(No. 189. Political.) 

My Lord, Alexandria, May 25, 1878. 

I HAVE tho honour to submit, for your Lordship’s consideration, a copy of an 
important judgment given by the Court of Appeal of the Tribunals of the Reform in 
a suit between the Egyptian Government, and M. Salame, the Belgian Consul at. 
Damietta, by which the Court rules that Foreign Consuls can neither sue nor be sued 
before the M ixed Tribunals. 

This decision is based upon the interpretation put by the Court of Appeal up »u 
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the 7th Article of the Protocols signed between the French and Egyptian Govern¬ 
ments on the lOtlv November, 1871, and between the German and Egyptian Govern¬ 
ments on the 5th May, 1875, wherein it is said, “ En consequence les Agents ct 
Consuls-Generaux, les Consuls, les Vice-Consuls, lours families ct toutes les personnes 
attachees a leur service, ne sont pas justiciahles dcs nouveaux Trihunaux, et la 
nouvcllc legislation ne sera apphcahle ni a leurs personnes, ni a lours maisons 
d’hahitation.” 

The Judges consider that the phrase “ non-justiciahles,” docs not admit of the 
exercise of any jurisdiction whatever by the Courts over the Consular body, or admit 
their locus standi before them, either as plaintiffs or defendants, for, as the Court 
argues, if the Consuls arc not “justiciahles,” they could not he condemned in costs, 
nor could a cross action he brought against them. 

On the other hand the Consuls plead with justice that if the Mixed Tribunals are 
thus absolutely closed to them, they have no legal means whatever of redress for any 
wrong done to them. 

It appears to me, from the reference in the first part of the Article to the “ usages 
diplomatiqucs en vigueur,” that the intention was that Consuls, in the same way as 
Diplomatic Agents abroad, could not he sued, hut that if they chose to sue another 
person in the Court ipso facto, they submitted in respect to the particular suit to the 
jurisdiction of the Court. 

My colleagues, having held a meeting upon the subject, have decided to invite 
their Governments to make an authoritative, and, if possible, identic declaration of 
their interpretation of the meaning of the words “non-justiciahles,” in the 7th 
Article of the Protocols in question, with a view to its being communicated by us 
to the Minister for Foreign Affairs for the future guidance of the Tribunals, and I 
therefore refer the matter to your Lordship. 

I should add that the individual opinion of the Members of the Court of Appeal 
is, that their ruling does not apply to British Consuls, inasmuch as the Protocol 
between the British and Egyptian Governments of the 31st -July, 1875, says that the 


Britain and to British subjects, should the British Government at any time express a 
■wish to this effect,” which they have not yet done; hut this does not affect the prin¬ 
ciple involved, and it might imply that Her Majesty’s Government admit that British 
C msuls are “ justiciahles” by the new Tribunals. 

I take this opportunity to ask your Lordship also to inform mo whether, in your 
opinion, paid and unpaid Consular Agents can claim under Article VII of the French 
Protocol to he exempted from the jurisdiction of the new Tribunals. The Article 
specifies “les Agents et Consuls Gendraux, les Consuls, les Vice-Consuls, leurs families 
et toutes les personnes attachees ii leur service,” as so. exempt. My colleagues are 
consulting their Governments upon this point, and asking for a specification of the 
Consular Officers coming within the meaning of the Article, in consequence of a 
conflict between the French and the new' Tribunals, the French maintaining strongly 
that every class of Consular Officer is exempt from the jurisdiction of the Tribunals, 
while the Judges hold that any officers not specified in the Article must he amenable 
to their jurisdiction. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 189. 

Judgment. 

LA Cour d’Appel d’Alexandrie, composee do MM. Giaccone, President; Aly 
lteza Bey, Barringer, Comte Marogna, A baza Bassck Bcv, Ali Ibrahim Bey, Cou¬ 
ncillors ; Antoniades suppleant, avec l’intervention de M. Devos, Procurenr-General, 
et l’assistanee du Grellier soussigne, a rendu l’arret dont la teneur suit cut re le 
Gouverneur Egypt ion, appellant, et le Sieur Michel Salame, administre Beige, Consul 
de Belgique ii Dumiette, represents* on appel par ses lieritiers intimes; 

AttendU par la neeessite de l’appel (pic si eelui-oi a etc signilie mi mamlataire de 
M. Salame posterieurement au deces de oo dernier, en fait ses lieritiers out comparu 
devant la Cour, out produit leur mourn do defense et n’ont pris aucuue conclusion 
pour coutester la validite de cet appel; 
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Quo ce n’est qu’apres les conclusions du Minist6ro Public quo les dits lidritiers 
ont produits une simple note a ce sujet; 

Attendu quo les moyens de nullite d’exploit doivent etre proposes “in limine 

lltlS ) 

• ,• n y a ( ^ onc P as ^ eu d’accucillir le moyen tardivemont proposd par les 

luilIIICS 5 

Attendu quo la Convention conclue avec la Belgique le 1" Fevrier, 187G, stipule 
que les dispositions de la Convention Franjaise du 10 Novembre, 1874, des Conven- 
fa^Itahonnc 8 du 23 Janvier ct 20 Mai, 1875, ct ainsi quo du Protocolo Autricbicn 
<lu 28 Mai, 1875, scront cnticirement acquises h la Belgique j 

• -S Ue \ GS ^ onven ^. ons auxquclles il est renvoye portent que les immunites, les 
privileges, les pr6rogatives et les exemptions dont les Consulats etrangers jouissaient 
ci-devant en vertu des usages diplomatiqucs, et des Traitds en vigueur restent main- 
tenant dans leur intdgrite; 

En consequence les Agents, Consuls-Gendraux, les Consuls, les Vice-Consuls, 
leurs families et toutes les personnes attachees it leur service, ne seront pas justiciable 
des nouveaux Trihunaux; 

Attendu qu’en presence d’tme prescription aussi formelle et qui soustrait d’une 
maniJre absolue les personnes susindiqudes a la juridiction des Trihunaux Mixtes, 
on ne saurait soutenir qu’en declarant les Agents, Consuls-G6n6raux, &c., non-justi- 
ciables des dits Trihunaux, les Conventions aient seulcment entendu dire qu’ils ne 
pourraient etre cit6s comme defendeurs; 

Attendu que si les Agents Diplomatiqucs et les personnes qui leur sont assimildes 
peuvent, en certains cas, et en vertu des Traites ou d’usages diplomatiqucs, etre justi- 
ciablcs des Trihunaux du lieu de leur residence a l’etranger, ils ne sauraient l’etre des 
Trihunaux de la 116forme en Egypte puisque les Conventions qui les ont cr66s leur ont 
formellement d6ni6 toute juridiction, en ce qui conceme les dits personnes, en declarant 
maintenir a leur 6gard dans toute son int6grit6 l’6tat des choses tel qu’il 6tait avant 
l’entree en fonction de la magistraturc nouvelle; 

Que de lors Michel Salame, non-justiciable des Trihunaux Mixtes en Egypte 5, 
raison de sa qualite de Consul de Belgique a Damietto, n’a pu saisir valablement le 
Tribunal de Justice Sommairc d’Alexandrie dependant des dits Trihunaux; 

Attendu qu il importe peu quo les h6x*itiers de feu M. Salamd aient, d’accord avec 
le Gouvernemcnt Egyptien, repris devant la Cour en degrd d’appel l’instance introduce 
par le defunt devant le Tribunal de Justice Sommaire; 

Que les questions de juridiction sont d’ordre public, et qu’il n’est pas permis aux 
parties d’y deroger par des Conventions particulihres; 

Que d6s lors la reprise d’instance par les lieritiers de M. Salam6 ne saurait valider 
une procedure qui d6s le debut 6tait entachee de nullitd radicale; 

Par ces motifs,— 

Annule comme incompetemment rendu le Jugement du Tribunal de Justice 
Sommaire d’Alexandrie du 20 Juin, 1877; 

Renvoi les parties i\ so pourvoir devant qui de droit; 

Compcnse entre les parties les frais et depense de Premier Instance et d’Appel. 

Alexandrie, le 16 Mai, 1878. 

(Signd) GIACCONE, President. 

GRECH MIFSIJD, Greffier. I 


No. 190. 


Mr. Vivian to the Marquis of Salisbury.—(Received June 1.) 


(No. 197. Political.) 

My Lord, Alexandria , May 30, 1878. 

WITH reference to your Lordship’s despatches Nos. G8 and 88 of the 5th and 
30th ultimo, communicating to me the decision of ller Majesty’s Government as to the 
proper course of procedure in cases of bankruptcy in order to prevent conflicts of 
jurisdiction between the Tribunals of the Reform and the foreign Consular Courts, I 
have the honour to transmit lo your Lordship herewith a copy of the note that I have 
addressed to Cherif Pasha in the sense of your Lordship’s instructions. 

So far as 1 know, the French Agent is the only ono of my colleagues who 
[97] 3 A 
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lias as yet received definite instructions on tliis subject, but my German and Austrian 
colleagues seem disposed to adhere to the views of England and France. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 190. 

Mr. Vivian to Chc'rif Pasha. 

M. le Ministre, Alexandiie, le 30 Mai, 1878. 

LE Gouvernement dc Sa Majcste n’a pas manqud de donucr touto son attention 
aux propositions contenues dans le memoirc de M. le Vice-President do la Cour 
d’Appel, que votre Excellence m’a communiqud par sa depeclie No. 629 du 
28 Ddcembre, 1876, ayant pour but de rdglcr dordnavant la manidre de proeeder en 
matidre de faillite afin d’eviter tout conflit de competence entro les Tribunaux de la 
Rdforme et les Tribunaux Consulates. 

Mon Gouvernement a aussi cu connaissance dc la reponse du Gouvernement 
Frangais a ces propositions. 

Je suis maintenant autorise a informer votre Excellence que le Gouvernement de 
la Eeine est dispose a adherer a la proposition alternative faite par le Gouvernement 
Fran§ais et qui est cxposec dans la lettre de M. le Baron des Michels a votre Excellence 
en date du 27 Mars, 1877; e’est-a-dire que le Tribunal qui aura dtd le premier saisi 
et aura definitivement prononed la faillite, sera reconnu commc le seul forum 
compdtent pour la liquidation et pour toute procedure ultdrieure. 

Le Gouvernement de Sa Majestd m’a en outre charge de proposer au Gouverne¬ 
ment Egyptien qu’un article dtablissant ce principe soit ajoutd aux Codes Egyptians 
avec le consentement de toutes les Puissances. 

Veuillez, &c. 

(Signd) C. VIVIAN. 


No. 191. 

Mr. Vivian to the Marquis of Salisbury.—(Received June 10.) 

(No. 198. Political.) 

My Lord, Alexandria, May 30, 1878. 

WITII reference to my despatch No. 163 of the 8th instant, I have the honour 
to report that the 4,4001. awarded to Mr. George Kilgour by the Special Commission 
of the Tribunals of the Reform on account of his claim against the Egyptian Govern¬ 
ment has been duly paid to his representative here. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 192. 

Mr. Lister to Mr. Kilgour. 

gj r Foreign Office, June 13, 1878. 

I AM directed by the Secretary of Stato to acquaint you that Her Majesty's 
Agent and Consul-General in Egypt reports, under date of the 30th ultimo, that the 
sum of 4,4001., awarded to you by the Special Commission of the Tribunals of the 
Reform on account of your claim against the Egyptian Government, has been duly 
na id to your representative at Alexandria. 

1 I am, &c. 

(Signed) T. V. LISTER. 








Mr. Cross to Mr. Vivian. 


(No. 118. Political.) 

Foreign Office, June 14, 1878. 

WITH reference to your despatch No. 189, Political, of the 25th ultimo, relative 
to the liability of ioreign Consular Officers to come under the jurisdiction of Courts 
of the Reform in Egypt, 1 have to state to you that I am of opinion that, under present 
circumstances, British Consular Officers in Egypt are subject to the jurisdiction of 
these Courts. 

Although Iler Majesty s Government have reserved to themselves the right to 
signify their desire to have the same exemptions in this respect extended to British 
Consular Officers as arc enjoyed by those of France and Germany under the Protocols 
of the 10th November, 1874, and the 5th May, 1875, there would appear to be no 
reason at the present moment to claim this privilege. 

"With regard to the question whether French Consular Agents are included within 
the exemption secured to French Agents, Consuls-Gcneral, and Consuls, I think it 
would be best to leave this matter to be settled between the French and Egyptian 
authorities, since it would not seem that Her Majesty’s Government are called upon 
to pronounce any opinion on it. 

I am, &c. 

(Signed) R. A. CROSS. 

No. 194. 

Mr. Vivian to the Marquis of Salisbury.—(Received .Tune 16.) 

<No. 206. Political.) 

My Lord, Alexandria, June 8, 1878. 

WITH reference to my despatch Political, No. 145, of the 26th April last, I have 
the honour to inclose a copy of the report made by Dr. Arpa upon the new House of 
Detention, in connection with the Tribunals of the Reform, which he was delegated to 
inspect on behalf of Her Majesty’s Consular authorities. 

It appears that in Dr. Arpa’s opinion the general conditions of the building are 
sufficiently satisfactory, but he points out certain particulars in which they might be 
improved, which I shall bring to the notice of the Egyptian Government. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 194. 


Mr. Arpa to Mr. Cookson. 

"Sir", Alexandria, June 6, 1878. 

WITH reference to Mr. Vivian’s despatch to you of the 14th May, 1878, approving 
of my appointment by you as delegate on behalf of Her Majesty’s Consolate to inspect 
a House of Detention in Alexandria, in connection with the Tribunals of the Judicial 
Reform, I have the honour to report that having inspected the said house placed in that 
part of the fortifications which is in the neighbourhood of Pompey’s Pillar, I found that 
as a house of detention, it affords better accommodation than one would expect to find 
in a similar place. The rooms intended for the use of the prisoners arc on the second and 
third floor of the building. They are large, airy, and well ventilated, and are, perhaps, 
even better furnished than they need to be, 

The only objections I find are: (1) with regard to the place intended for the 
prisoners to take exercise in, which I believe should be in the open air. whilst the one 
existing, though large enough, is a sort of wide corridor in the centre of the second and 
third floor, receiving deficient light, and is badly ventilated. The place to he used for 
this purpose should, I submit, be the large yard on the ground door, which is the more fit 
as it covers a large space, and is surrounded by high walls; (2) 1 should also object 
the system of locking up the prisoners in their respective rooms, as the big bolts on the 
heavy door of the rooms indicate an intention so to do, thus making of the establishment 
a cellular prison, inconsistent, T believe, with the nature of a simple house of detention; 
(3) The water-closets are also objectionable, and according to Dr. Mackie’s opinion. 
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they ought to be made with water to run in the same, and closed up, and not as they are 
now, Arab water-closets. The one near the the stables on the ground floor is perhaps the 

m0St with the” c bl exception8,1 have no hesitation in saying that on the whole the place 
intended for a house of detention meets all the requirements of such a place, and that 
even as a prison intended for slight offences, is certainly better than it ought to be. 

With regard to food, I must say that having had no opportunity to examine any, 
there being no prisoners in the place when I visited it, I am unable to speak either as to 
its quality or its quantity; hut I presume that this will be the subject of standing 
regulations relating to the internal arrangement of the prison which, however, I have not 

been able to see. _. „ 

I have, &c. 

(Signed) F. AEPA. 


No. 195. 

Mr. Kilgour to the Marquis of Salisbury.—(Received June 21.) 

My Lord 4, Westminster Chambers , Victoria Street, June 19, 1878. 

I HAVE the honour to acknowledge your Lordship’s communication of the 13th 
instant informing me of the payment by the Egyptian Government of 4,400/. to my 

representative in Cairo. . ,, , « _ 

I have since received the amount, and beg to express my sincere thanks for your 

Lordship’s intervention in my behalf. 

1 I have &c. 

(Signed) GEORGE KILGOUR. 


No. 196. 

Mr. Vivian to the Marquis of Salisbury.—(Received June 30.) 

/No. 215. Political.) . T 1Q 

ir t Alexandria, June loTo. 

WITH reference to my despatch No. 162 of the 8th ultimo, I have the honour to- 

inclose a copy of a Decree issued by the Khedive providing for the establishment at 

Mausourali from the 15th October next of the Third Tribunal of First Instance of the 

Iteform, hitherto located at Ismailia. , , .i ,i 

Your Lordship is aware that this arrangement has been sanctioned by all the 

Powers parties to the Conventions establishing the international Tribunals in Egypt. 

1 I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 196. 

Decree. 

Vu T Kotre' 1 D"cret E cn yI> Lc du 19 Ddccmbre, 1877, concernant le Tribunal de 
Premiere Instance d’lsmailia; 

• Vu le vote 6mis par la Cour d’Appel; . . , , . . . 

Vu la circulaire de Notre Ministre des Affaires Etrang£res 4 MM. les Agents ct 

Consuls-Generaux, en date du 26 Janvier, 1878, dans laquelle sont exposes les considera¬ 
tions d’interet majeur qui motivent la transaction a Mausourah du siege du tribunal 
de Premiere Instance precddemment etabli a Ismailia ; sans prejudice du maintien de la 

ddldgation judiciaire existant a Port Said. . 

Sur la proposition de Notre Ministre de la Justice, 

Avons decrete et d<kr6tons^ , 

Article 1. Est transfer^ h Mausourah, 4 partir du 15 Octobre, 1878, le siege du 

Tribunal de Premiere Instance pr<$cddemment dtabli a Ismailia. 

Art. 2. La delegation judiciaire existant actueilement b Port Said est maintenu 

dans cette villc. 


* 


Ddcret^" 3 ‘ ^ 0tre Ministre de la Justice est char £ d de pourvoir b l’execution du present 
Fait au Caire, le 12 Juin, 1878. 

Par le Khedive, ^ ISMAIL ' 

Le Ministre de la .Justice, 

(Signd) Riaz. 


v No. 197. 

Mr. Vivian to the Marquis of Salisbury.—(Received June 30.) 

(No. 223. Political.) 

My Lord, A1 pTfindvi n Tv vp 23 1 

I HAVE the honour to report that Kiaz Pasha, the Minister of Justice, has, by the 
Khedive’s directions, requested the President of the Court of Appeal to prepare and 
submit to him a project for the extention of the jurisdiction of the Tribunals of the 
Reform to natives, and the Conrt is now occupied in elaborating a project of this 

The Khedive has thus adroitly anticipated the intentions of the Commissioners of 
Inquiry whose application to the magistrates for their views and opinions upon this 
question was met rather coldly. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 198. 

Mr. Vivian'io' the Marquis of Salisbury.—(Received July 7.) 

(No. 229. Political.) 

My Lord, . Alexandria, June 29, 1878. 

j. despatch No. 223 of the 23rd instant, I informed your Lordship that the 
Khedive, m order to forestall the Commission of Inquiry, had desired the Minister of 
Justice to request the Court of Appeal to draw up a Report upon tho best means of 

extending to natives the benefits of the system of justice administered by the Courts 
of the Reform. 

. I* appears that Mr. Scott, the English Judge of the Appeal Court, differing in 
opinion from his colleagues as to the best means of carrying the contemplated reform 

into practice, refused to accept their project, and has, therefore, sent in a separate Report 
of which I inclose a copy. 

Mr. Scott, with the practical ideas of an Englishman, seeks to economize expendi¬ 
ture ; to utilize as far as possible existing local institutions, and to educate the native 
Magistrates, under the control of the Court of Appeal, in the independent administration 
of cheap and simple justice; whilst he avoids the danger of creating petty judicial 
tyrants m the provinces by proposing to introduce the check of the English system of 
judicial circuits, which is strongly opposed by his colleagues as only suited to our 
insular system. 

Mr. Scott also avoids the error, into which I suspect his colleagues will fall, of 
proposing a larger measure of change than is immediately necessary, involving the 
assumption by the International Tribunals of penal jurisdiction over natives and 
Europeans before the expiry of the quinquennial period of probation, which would 
certainly he repudiated by many of the Pov r ers. 

Mr. Scott’s scheme certainly appears to me sensible and practical, hut if a majority 
of his colleagues support a rival project, I fear Mr. Scott’s proposals will have little 
chance of being entertained by the Egyptian Government, who will probably proposo 
to the Powers for adoption the scheme elaborated by his colleagues. 

I have, &c. 

(Signed) C. VIVIAN. 
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Inclosure in No. 198. 


Opinion of Mr. Scott. 

-t9 — 

[See swte, p/£6] 


No. 199. 

Mr. Vivian to the Marquis of Salisbury.—(Received July 19.) 

(No. 241. Political.) 

My Lord, Alexandria, July 13, 1878. 

3 PUBLIC attention has been directed to a pamphlet, of which only twenty-five 
copies have been struck off, purporting to contain the project of Mr. Lapenna, Vice- 
President of the Court of Appeal, for the extension of the jurisdiction of the 
Tribunals of the Reform, to which I referred in my despatch No. 229 of the 29th 
ultimo; and the severe strictures it contains upon the character and competency of 
the “ Judge Assessors,” many of whom are most respectable members of the com¬ 
mercial community, have provoked great excitement and indignation in Alexandria. 

I have been unable, as yet, to obtain a copy of the pamphlet, hut I inclose a 
local newspaper which recites the most objectionable expressions, which certainly 
appear to me improper and unbecoming on the part of a Judge holding M. Lapenna’s 
high position. 

I hear that the Italian and Prench Assessors wish to send m their resignation in 
a body, unless they receive an apology for this insult, and the English Assessors 
intend, I believe, to consult me as to how they should act. 

I have, &c. 

(Signed) 0. VIVIAN. 


Inclosure in No. 199. 

Newspaper Extract. 

Nous extrayons le passage suivant d’une brochure qui vient de paraitre contenant 
^ projet d’une rdforme k apporter a l’organisation judiciaire actuelle, et dont nous 

avons parld dans nos prdcddents numdros. 

La brochure est signde de M. Lapenna, President de la Cour d’Appel. 

Nous livrons ce document k la publicity et le soummettons particulidrement k la 
meditation des Juges Assesseurs. 

“ La competence des Tribunaux de la Rdforme en matiore de crimes et ddlits 
est actuellement limitde aux crimes et ddlits prevus par les Articles 7, 8, 9 du titre II 
du Rdglement d’Organisation Judiciarc, c’est-4-dire, i\ ces crimes et ddlits qui, commis 
par les Magistrats ou contre les Magistrats et leurs ddcisions, peuvent compromettre 
l’existence et la dignitd de l’institution. 

“Les Puissances ont dvidemment voulu entouror do garantics ndeessaires leB 

Magistrats et l’administration de la justice. 

“ La composition de la Chambre du Conseil et du Tribunal Corroctionnel aveo 
trois Magistrats et quatre Assesseurs est loin de constituer pour l’institution une 
garantie sure et efficace; elle l’expose, au contraire, a 1 arhitraire d une majoritd 
formde des personnes qui ne reunissent pas les conditions et les prdrogatives propres 
a assurer leur impartialitd. 

“ Ceux qui connaissent l’Egyptc et ses conditions sociales, ceux qui savent que 
les gens qui viennent s’y dtablir laissent bcaucoup a ddsirer, sous bien de rapports, se 
rendent facilemcnt compte 4 quel point il est dangereux d’abandonner k une majoritd 
ainsi composde l’honneur des Magistrats et l’intdgrite de lours jugements. 

“ La Cour n’a pas lidsitd k ddclarer que, placdo entro l’alternative de maintenir 
la composition actuelle de la Chambre du Conseil et du Tribunal Correctionnel et 
eelle do ddfdrer de nouveau cctte categoric des crimes et ddlits aux juridictions 
Consulaires et locales, elle se voit obligee, dans l’intdrot memo de la justice, d’accorder 
la preference a la seconde de ecs deux alternatives. 

“ Dans le premier eas, e’est le Tribunal de la Rdformc qui par ait do premier abord 
absoudre ou condamner, tandis qu’en realite ce sont quatre negociants, industriels, ou. 
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Inclosure in No. 198. 
Opinion of Mr. Scott. 


-k-A- question posde concernant les voies et les moyens d’dtendre la juridiction des 
Tnbunaux Mixtes se divise en deux parties distinctes:— 

Projet dune reorganisation plus large applicable plus spdcialemcnt aux 

(®0 Eaire partager des indigenes sur une plus large dchelle aux hienfaits de la 
xiGiormc Judiciaire. 

1 examcn de ces questions, jo crois ndeessaire de faire observer 
que le delai qui nous a dtd accordd est trop court pour me permettre de fournir un 
projet detailld. A mon avis il cut mieux valu que, pendant les vacances, chaque 
Conseiller cut dtudid le probldmc sous ces differentes faces, et efit prdsent6 ensuite un 
piojet murement consider^, dautant plus que l’institution oxiste encore a titre d’essai, 
et il n’est pas probable quo les fondateurs consentiront k aucune extension de nos 
fonctions avant l’expiration du temps d’epreuve. 

En consequence, je me bornerai a dmettro quclques hides genomics qui pourront 
servn ^sclon moi de base a la reorganisation proposec. C’est a mon grand regret que 
ses idees no sont pas en complete harmonie avec celles de mes collogues, mais elles ne 
constatent pas moins que tout le corps de la magistrature est anime du memo ddsir 
d etabhssemont d’une justice efficace pour l'Egypte. 

(A.) Sur le premier point l’accroissement de juridiction 6 l’dgard des etrangers, 

1 esperance suggdre des reformes d’une utilite incontestable, et qui serviront d«Yalement 
a modifier la justice locale. 

1. Reduction du nombre des Juges requis 4 l’audienco do huit a six en Appel, et 
de cinq k trois en Premiere Instance. 

2. Etablissement de nouveaux Tribunaux de Premiere Instance, en profitant des 
Juges devenus ainsi disponsibles. 

3. Division de la Cour en deux Cliambres, constitution d’une Chambre de Revision 
formeo par tout le personnel siegeant en seance pldnidre. 

4. Adoption du systeme ddja adoptd par quclques Puissances Europeennes, et 
propose par d’autres, en ce qui coneerne la suppression du Parquet en mature civile 
tant en Premiere Instance qu’en Appel. Cette mesure mettrait a la disposition du 

Gouvernement un membre au moins du Parquet qui pourrait etre ajoutd au personnel 
des Consoillers de la Cour. 

6. Presence des Assesseurs rendue facultative sur l’avis des Juges, et suivant les cas 
au lieu d’6tre obligatoirc, telle qu’ellc l’est aujourd’hui. 

6. Abolition de la distinction outre commergants et non commergants dans toute 
question ayant rapport aux faillites. Il merito aussi consideration si la difference 
entre les affaires commerciales et eiviles doit etre maintenuc, vu que le memo Tribunal 
ddeido les deux qualites indifferemment. 

7. Etablissement des Tribunaux ambulants, qui visiteront en tournee les princi¬ 
ples villes de province oil le manque d’un personnel assez nombreux ne permet pas 
l’institution de Tribunaux permanents. Les magistrats en tournde jugeront en 
Premiere Instance on toute affaire mixtc, et on Appel en toute affaii’e entre indig6n.es. 
Ces Tribunaux ambulants seront composes de trois membres—deux Europdens et un 
indigdne, clioisis parmi les Consoillers et les Juges par la Cour d’Appel. 

t Etablissement d une Ecole de Droit, sous la direction immediate de la Cour 
d’Appel, qui deviendra la p6pini6rc d’un barreau et d’uno magistrature Egyptienne. 

(B.) En ce qui concernc la justice locale. 

Deux voies se prdsentent: ou (a) imposer partout les Magistrats Europdens en 
mettant de c6te le material indigene qui se prdsento cornmc incapable de faire justice 
ou ( b ) utiliser l’616mont indigene sous la surveillance constantc de la Cour d’Appel et 
s’efforeer d’on dlever le niveau moral jusqu’a ce que les Magistrats indigenes soient 
pdndtrds du sentiment d’uno justice impartial. 

Quant au premier moyen: vu rdnorme accroissement du travail qu’une telle 
extension de juridiction produirait, le personnel actuel mdme augmentd de la manidre 
ci-dessus indiqude serait insuffisant, le Gouvernement pourrait faire face aux frais 
dnormes que ndeessiterait un personnel impartial et capable; et, enfin, il n’est gudre 
possible de trouver en Europe un nombre de Magistrats dgalement versds dans la 
connaissanco de la langue et des usages du pays. 

Quant au second moyen : il y a it constater que ce qui fait ddfaut plus spdciale- 
jnent h la justice locale actuelle, c’est la possibilitd pour les petits cultivateurs, les 
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fellahs, de faire valoir leurs droits on toute question do juste repartit on de le«et<L 
toute autre contestation eu mature immobilize, et dgalement en mature de perception 

d’imp&t foncier, de reglement des corvdes, etde service militaire ra mdit6 

Dans les questions de ce genre il faut que la justice procMe ayec sfrretd, rapidrte, 

et simplicity et qu’elle soit k la portae du plus pauvre ^ avnjevJ ce but iHaut 
dviter les frais de justice, les ddlais et les emplacements qui constituent sisouventun 
obstacle insurmontable pour la plupart des justiciables Gomment donc faire fee 
besoin de localisation ? II n’y a pas, suivant moi d autre quee1 utd ser ^ ec 
le systkme local actuel. II existe en Egypte trente Tribunaux locaux de jusUc 
sommaire sent Tribunaux do justice sommaire, deux Cours d Appel, et une uour 
Sunr6me ’ Je propose d’utiliser cet dldment de justice de la mamkre suivante . _ 

P 1 Lusser P Sfonner les Tribunaux indigtoes de justice sommaire, urns aveo 
faeultil d'appel en dernier rcssort pour les parties aupriis des Tribunaux ambulants 

( ^l e ir^“Staux indigenes de Prendre Instanee, ave;jteflJJ 

aecordde aux indig6nes (en matiZe civile) d'opter pour la S 

ambulant, et faculty d’appel dans l’un et d’autre oas aupriis de la Corn d App 

M1X t Laisser subsister les Cours d’Appel et la Cour Supreme, mais restreindre leur 

juridiction aux questions penales et de Statut personnel. Personnel et de 

4. Application gdndrale de la nouvelle loi a 1 exclusion du Statut Personnel et ae 

la Loi Pdnale. 


vant :■ 


5. Addition an Element Gdndral d’Organisation Judiciaire de TArticle sui- 


« L Gouvernement, les Administrations, et les Dairas de Son Altesse le Khddive, 
des Princes, et de la f amillc Yice-Royalc seront justiciables des Tribunaux, meme quand 

ia ^’Article 11 du Rdglcmcnt d’Organisation Judiciaire aux 

indigkn^aussi^bmn^u’^ux^trai^ers.^ ^ ^ d(J la >Cour , avec faculty k 

cette demise de frapper d’amende ou de destituer en cas d’incapacity ou dc corruption. 
1 C Je no su“s pas en faveur do l’application du Code Final actuel a tous les 

itrangers indistinctomcnt, ct je n'ai pas encore assez pA™™™ 

oour decider sur le champ si les indigenes sont ou ne sont pas a meme de subir 1 app 
Sn dCcode pZnent occidental sauf les cas dc contravention de simple poUce. 
TV autre imrt ie sms intimement convaincu que tous les reprdsentauts des 6trangers e 
Egypte n’aecepteraicnt pas encore que leur nationaux fussent soustraits a la juridictio 

C ”“ S l ai {e e r e i“S eroisfdevoir insister nouvellcment sur 1’importancc hors ligne de 
l-iustTtation“ Ecolc de Droit, e’est lit une question vitale pour l’avemr de la 

Magistrature indigene. 
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artistes, ayant la plupart des antecedents douteux et prets k se laisser, pour le moins, 
influencer par le c6t<$ malsain de l’opinion publique; dans le second cas, la personne 
appeiee a se prononcer serait au moins un fonctionnaire public responsable de ses 
actes. 

“ A l’effet de se conformer, d’une part, aux intentions des Gouvemements qui ont 
reconnu la ndcessitd d’entourer l’autoritd de la nouvelle Magistrature de garanties 
efficaces et qui k cet effet lui ont ddfdre une certaine competence en matidre repressive, 
et afin d’ecarter, d’autre part, les inconvenients susmensionnes, la Cour a cru devoir 
proposer que: * La Cliambre du Conseil et le Tribunal Correctionnel, au lieu d’etre 
composes de trois Juges et de quatre Assesseurs, soient formes de cinq Magistrats 
•dont trois etrangers et deux indigenes.’ 

“ Pour constituer ensuite une garantie effieace k l’inculpe la Cour a pensd qu’il 
etait opportun de proposer que : * Dans tous le cas les sentences des Tribunaux Cor- 
rectionnels soient susceptibles d’appel devant la Cour.’ 

“ (Signd) LAPENNA.” 

Nous tenons a faire remarquer que MM. les Conseillers Letourneux, Giaccone, 
Scott et Abaza n’ont nullement pris part k la redaction de ce projet. Les seuls 
adherents sont MM. les Conseillers indigenes et MM. Lapenna, Maronga et Barringer. 


No. 200. 

Count Menabrea to the Marquis of Salisbury.—(Received July 20.) 

~Yf le Marquis, 35, Queens Gate, South Kensington, le 19 Juillet, 1878- 

N’AYANT pu avoir l’lionneur de voir aujourd’hui votro Excellence au Eoreign 
"Office, pour vous parler des changements proposes dans les attributions des Tribunaux 
Mixtes d’Egypte, je prend le parti de vous envoyer le Pro-Memorik ci-joint que je 
me proposais de communiquer moi-meme k votre Excellence, et parlequel j’appelle son 
attention sur cette question qui est d’une certaine importance. Jeprie votre Excellence 
de vouloir bien me donner une rdponse a ce sujet, et je saisis, &c. 

(Signd) MENABREA. 


Inclosure in No. 200. 

Pro-Memorid. 

L’AGENT et Consul-General de Sa Majeste le Roi d’ltalie en Egypte a appeld 
l’attention du Gouvernement Italien sur un projet de reorganisation judiciaire qui doit 
etre prdsentd au Gouvernement du Khedive par la Cour d Appel du Caire. 

II s’agirait d’une innovation radicale dans le regime judiciaire actuel do l’Egypte, 
spdcialement en dtendant aux causes qui intdressent les seuls indigenes la. juridiction 
des Tribunaux Mixtes. L’innovation aurait pour but d’arriver k une perception 
rdgulidre de l’impkt foncier, et do protdgcr ainsi les contribuables contre les spoliations 
He quelques offieiers du Gouvernement. 

Mais le Commissairc de Martino, qui se montre peu favorable k ce projet, serait 
d’avis quo, sans encourir les dangers que lui semble prdsentcr la modification proposde, 
le m6me rdsultat pourrait 6tre obtenu par 1’application de l’Article 19 du Rdglement 
Organique Judiciaire, ainsi qu’il avait etd acceptd par le Gouvernement Egyptien, avant 
quo ce memo Article 19 fut inutile par la Commission de Constantinople. 

L’Agent et Consul-Gdndral Italien conscillcrait que la rdorganisation gdndrale du 
systdme judiciaire soit l’objet, l’anndo procliaine, d’une dtude spdciale. Dans ce cas 
les travaux prdparatoires devraient dtre confides, ainsi qu’en 1869, k une Commission 
des Agents des Grandes Puissances assistds par les magistrats respectifs de la Cour 
d’Appel. 

Le Gouvernement Italien n’ayant encore pris aucune ddtermination k ce sujet, 
l’Ambassadeur do Sa Majeste le Roi d’ltalie a l’honneur do addresser k la courtoisic 
dc son Excellence le Marquis de Salisbury, en le priant do vouloir bien lui faire savoir 
l’avis du Gouvernement de Sa Majestd la Rcinc sur cette importante question. 

35, Queen’s Gate, le 18 Juillet, 1878. 
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No. 201. 

Mr. Vivian to the Marquis of Salisbury.—(Received July 27.) 

(No. 256 Political. Confidential.) A i exan dria, July 20,1878. 

My IN mv despatch No. 229, Political, of the 29th ultimo I expressed my fears that 
the Court of Appeal ■would probably fall into the error of proposing a a ? 
sweeping measme^f change ?han /required to meet the 

extension of good and impartial justice to the natives to protect them from eidortion 
and abuse of power, and I submit that the inclosed project, which has been unofficiaUy 
oomnmnicated t^me by the Minister of Justice without any comment, fully confirms 

“ y ToStte simple measure of justice which has been asked teal‘ 

condition of the establishment of serious administrative inform. “ on Andorsed by 
PrponVIpTit of the Court of Appeal has presented a project, m leality o y V 

Sol leagues (L,1'renoh 

Enssian, and Italian Judges dissenting) the principal object of which appear to^De to 
“ ay it a is aSt tbe“ fhV"“heme could ever have expected 

“ 08 V^I^c^^ tendency of the 

Chief Europe/n Magistrate of the Court of Appeal to S 

patronage of the Courts, and the serious evils that are likely to flow from t us untortu 
natomistake; but a still more serious danger to the { reputation o the Courts is tote 

apprehended if the suspicions entertained by some of A t hoVei"ht 

\l‘if : stvates are inclined to descend into the arena of politics, and to tlnow tue weipuu 

ofliTic authority and influence they possess in the country into the struggle for political 

supiema^in Egypt.tes ha vo ^ roform real w at heart, they will 

eschew all politics, and confine themselves strictly to the legitimate sphere of t 
duties indignation at M. Lapenna’s gratuitous attack upon the character of the 

fnr M T/iuenna is that his Report was a confidential one, addressed to Ins superior 
j-i ^ i +norr>fnrn in the nature of a privileged communication; that it was 

TinclosVa^op7^ 0 pr^ e ^t^^®*trem^step 01 which 0 would^eal^ lead* to^no* practical 
The Sots however, are, I think, entitled to proper reparation for the un- 

the Court of Appeal. x liaV6) &0 . 

(Signed) C. YIYIAN 
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Inclosure 1 in No. 201. 

Project of M. Lapenna for the Extension of the Jurisdiction of the Tribunals of the 

Reform to Natives. 

M. le Ministre, Alexandrie , le 24 Juin, 1878. 

CONFORMSMENT a votre ddpeebe du 17 courant, je me suis empresse 
<le convoquer l’Assemblee Generate de la Cour a l’effet de tracer a grands traits les 
bases des ndgociations diplomatiques relativement aux fins contenues dans la lettre 
que son Altesse le Khedive a adressde a votre Excellence en date du 16 courant, et 
consistant a dtendre d’une fagon rationnelle la competence des Tribunaux de la 
Rdf or me. 

Les propositions do la Cour se trouvent contenues dans 1’extrait ci-joint des 
deliberations prises par elle dans l’Assemblde Gendrale de ce jour. 

Les principaux motifs qui ont dicte ces propositions sont les suivants: 

Une rdforme radieale tendant a attribuer aux Tribunaux Mixtes une juridiction 
complete tant en matidre civile et commerciale qu’en matidre pdnale constituerait sans 
doute en Egypto, en ce qui concerne la justice, l’iddal d’une bonne administration, et 
aurait pour eifet de faire disparaitre <\ jamais les inconvdnients qui ddrivent ndeessaire- 
ment de la varidtd des legislations et de la diversitd des pAcddures. 

Le premier et le plus grave de ces inconvdnients consiste: 

1. En ce que les rapports du droit privd peuvent etre, comme il le sont en fait, 
diversement dtablis par les diffdrentes jui'idictions (Tribunaux Consulaires, Tribunaux 
Locaux, Tribunaux Mixtes) bien que ces rapports reposent sur une base de fait 
identique. 

2. En ce que un meme fait constituant un crime, un ddlit, ou une contravention, 
regoit une qualification diverse et entraine une pdnalitd diffdrente selon qu’il est soumis 
a une juridiction ou a une autre. 

L’inconvdnient dans le premier cas se rdvdle spdcialement lorsque une meme 
personne, en vertu d’un meme contrat, se voit obligd par rapport a la nationalitd du 
ddfendeur, de recourir a des juridictions diffdrentes; et dans le second cas lorsque 
un m6mc fait est imputd a plusieurs personnes appartenant a des nationalites 
diverses. 

Ces ddcisions contradictoires ne peuvent pas ndeessairement contribuer il l’accrois- 
sement du prestige qui doit entourer l’autoritd appelde it rendre la justice, et encore 
moins former le sentiment moral des populations indigenes et dtrangdres habitant 
l’Egypte. 

La Cour ndanmoins ne croit pas que le moment soit arrivd de proposer une rdforme, 
aussi radieale en matidre pdnale. 

Les expdriences faites par elle sur ce terrain dans le cercle circonscrit de la com¬ 
petence consentie aux Tribunaux de la Rdforme, sont trop restreintes, et l’on doit 
reconnaitre d’ailleurs qu’une mesure aussi radieale rencontrerait des obstacles sdrieux 
dans le choix des personnes appeldes it l’appliquer, dans l’idiomo des tdmoins et des 
inculpds indigenes—idiome inconnu aux Juges Europdens; dans la diversitd existant en 
matidre pdnale entre les ldgislations Europdennes de meme nature d’une part et la 
Idgislation locale d’autre part, et enfin dans la difference que l’on rencontre en matidre 
de convictions juridiques entre Europdens et indigdnes, en raison de la diversitd que 
prdsentent les degrds do lour culture intellectuelle. 

I m Cour ne croit pas encore a propos d’assimiler sur ce terrain des dldments aussi 
disparates. 

En consdquence, la Cour s’est impose en matidre pdnale une grande rdserve dans 
ses propositions, et elle s’est limitde h proposer de simples modifications dans le 
rdglement d’organisation judiciaire, en ce qui concerne les cas qui sont actuellement 
soumis it la compdtence des Tribunaux de la Rdforme, modifications dont l’expdrience 
a demontrd la ndcessitd, et a proposer en outre de soumettre ultdrieurement it la 
compdtence des Tribunaux prdcitds uniquement les crimes et ddlits par rapport 
auxquels on n’aurait pas a craindre les inconvdnients ci-dessus signalds, soit en raison 
de la nature de ces crimes et ddlits, soit par suite du caractdre des personnes qui s’en 
rendraient coupables. 

Mais il n’en est pas de memo on matidre civile et commerciale. La Cour a pu 
acqudrir it cet dgard une grande expdrieneo; il ne s’agit que d’imprimer une 
ddveloppement logique et rationnel au systdme actuellement en vigueur, de mettre un 
P rrue it la contradiction flagrante existant entre le but que les Puissances se sont 
roposd et les moyens ehoisis pour l’atteindre, d’dearter en un mot des inconvdnients 
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trds-graves sans qu’il en puisse resulter un prejudice quelconque pour la bonne 

administration de la justice. • i • • j- 

Et en effet, si les Tribunaux de la Rdforme sont investis du pouvoir de jundiction, 

en ce qui concerne les contestations dans lesquelles des indigenes et des grangers 
rdsidant en Egypte, et appartenant aux differentes nationahtds, figurent soit comme 
demandeurs soitcoime ddfendeurs, sur quels motifs sdneux peut-on s’appuyer porn 
iustifier le principe que l’indigdne et l’dtranger doivent ctre soumis a la legislation et h 
la iuridiction des Tribunaux de la Reforme dans leurs contestations avec les per- 
sonnes appartenant a une nationalite differente, et qu’ils soient obliges au cratmire 
de se soumettre a une legislation et a une jundiction toutes autres dans leurs diffdrends 

avec sen timent de defiance ou d’apprdliension, peut-etre naturel 

vis-a-vis d’une institution a peine edose, pfit justifier cette anomalie, un pareil 
rentiment n’aurait plus aujourd’hui sa raison d’etre s’il est vrai comme s’exprime son 
Altesse dans la lettre adressde h votre Excellence “ que les Tribunaux ont fait leur 
preuve, que leur institution a produit des effets salutaires, pour le bien-etre du pays 
et pour le developpement du sentiment de la justice chez ies mdigenes et les Eur^eens 
que la nouvelle magistrature a su acquerir la confiance gendrale, ainsi que lattestent 

les manifestations des Puissances dtrangdres.” , 

Je ne reldverai pas en cldtail les inconvdments ddnvant dans la pratique des 

limites assignees a la competence des Tribunaux de la Rdforme qui ne peuvent connaitre 

en matidre civile et commerciale que des contestations mixtes.. 

Je n’en citerai qu’an seul, en remdmorant les considerations exposdes dans mon 
Rapport du 7 Novembre, 1876, tendant a etablir une seule et unique jundiction en 
mature de faillites. Les considerations prdcitdes s’appliquent lors de 1 execution, A 
presoue tous les jugements prononcds par les Tribunaux locaux dans les contestations 
entre indigenes et par les Tribunaux Consulates dans les differ ends entre etrangers de 
meme nationalite, c’est-a-dire dans tous les cas ou, ainsi qu il, arrive le plus souvent, 
1’on doit proceder relativement au prix de la vente par autorite de justice, a 1 ouverture 
de l’ordre ou a la distribution par contribution entre les crdanciers de nationalite 
differente, quand ces derniers contestent la validite ou la pnontd de leurs crdances 

1 ' 0SP D'dUeu re , en admettant quo la ddflance flit encore justify l«r les Puisaanc^, et 
,me l’on dut faire passer avant, toutes les autres considerations, acramto que les 
Tribunaux de la Reforme, bicn qu’ils soient composes en majonte de Magistrate 
Kurondcns, ne presentent pas les garanties sufflsantes que 1 on rencontre dans. les 
Tribunaux Consiilaires de l’Orient, cette crainte devrait s imposer a plus forte raison 
dans le cas d’une contestation entre etrangers de nationalite differente et encore; mieux 
dans le cas d’une contestation entre etrangers et indigenes, plutftt que loisqu il s agit 
de contestations entre etrangers d’une mdme nationalite, contestations qui noffient 
aucun motif propre h prdvenir l’esprit des Magistrate relevant de differentes 

nationalites. 


II importe aussi de faire remarquer qu’en co qui concerne la redaction du Code 
oue les Tribunaux de la Reforme sont appeies a appliquer, on s cst inspire de la bi 0 ] ^ 
ffrCSe; que la procedure paJ devant les dits Tribunaux est entouree de 
toutes les garanties 1 qu’offre la procedure Erangaise en matidre civile (publicitd des 
ddbAts, discussion orale); qu’enfin les Magistrate etrangers et indigenes sont revetus 
do "aranties qui assurent leur independance et rdpondent de leur lmpartialite 
(inaniovibilitd) de toutes les garanties, en un mot, dont jouissent les Magistrats en 

^ U j ( iu Projet .—Les considerations ci-dessus ont determine la Cour do proposer 
mie en deliors du “ Statut personnel, les Tribunaux de la Reforme puissent connaitre 
exoiusivement de toutes les contestations en matiere civile et commerciale, sans dgard 

* la PouTco^qui csl des autres propositions en matiere civile et commerciale, elles 
tendent ii completer le systeme actuel sans toucher a son essence memo, i\ etendre aux 


indigenes les dispositions, qui garantissent actuellement les etrangers contre les act 
arbitraires de l’administration publique, ct a concilier les exigences de la bonne 
administration de la justice avec les dgards que requidrent les finances de 1 Etat. 

Ad B and G du Projet .-Les Articles 10 et 11 du RAglement d’Organisation 
Tudiciairc tels qu’ils sont concus actuellement, tendent a garantir les dioits des 

du Gouvernement de Son Altesse le Khedive, et des membres do 

sa i'amille ainsi quo contre les mcsurcs administratives. 

Le fait d-avoi,' limits cette garantio aux seals (Strangers scmUo d’autant moms 
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justifid que l’influence salutaire des autorites Consulates ne leur a jamais fait defaut 
toutes les fois qu’un acte administratif a porte atteinte a leurs droits. 

La Cour croit qu’il est de toute justesse et de toute equite que cette garantio soit 
dgalement accordde aux indigenes qui, jusqu’ii ce jour, ont etc depourvus de tout 
moyen Idgal pour se defendre contre les abus possibles des organes du Gouvernement 
et des Da'iras Khddiviales. 

Ad D du Projet .—Le regime hypothecate qui, dans tout Etat constitue la base 
principale du credit foncier, est devolu en Egypte a deux institutions tout-ix-fait 
independantes l’une de l’autre, et reposant sur un systeme essentiellement different; ce 
serait une utopie que de vouloir prdtendre a l’eflicacite d’un pareil regime hypotbd- 


eaire. 


Les Mehkemes, en ce qui concerne les actes translatifs de propridte immobiliere 
ou constitutifs du droit de privilege immobilier, different essentiellement des bureaux 
des hypotltqucs et des actes notaries qui fonctionnent prfes les Tribunaux de la 
Reforme. 


XXX 4. ■** 

que l’action judiciaire vienne sanctionner la valeur juridique des dits actes. 

En fait, il nest pas porte atteinte aux droits des tiers, f ‘et la voie judiciaire reste 
toujours ouverte a ccux qui so croiraient ldscs en raison des actes dressds, transcrits, ou 
inserits au bureau des bypotli^ques et des actes notaries. 

II n’en est pas ainsi aux Mehkemes. 

Tout d’abord les Mehkemes constituent des autorites judiciaires qui, it l’occasion 
de la redaction des actes, se rendent compte de la valeur des titres presents par les 
parties, de sorte que leurs actes, loin d’etre de simples actes notaries, revetent plutbt le 
caractere de veritables jugements. 

Le droit de disposer librement de biens immeubles se trouve naturellement entrave 
par ce systeme, qui, dans tous les cas, porte atteinte aux droits des tiers, Strangers a 
la redaction des actes. 

D’autre part, les Moklidmes ne sauraient etre considdrds comme des bureaux 
d’bypotlteques, des bureaux de transcription et d’mscription. 

II ne sont simplement que les depositions des actes dresses et approuves par 


eux. 


Leurs registres ne sont pas publics; on n’a pas le droit d’en prendre communica¬ 
tion ; les Mehkemes ne dclivrent pas de certificate de propriete ni d’etats bypotbe- 
caires; ct, comme il n’est pas assigne aux nombreux Mehkemes qui fonctionnent en 
Egypte une eirconscription territoriale fixe ct determinee pour cbacun d’eux, il arrrive 
qu’au Mebkcme d’Alcxandrie on dresse des actes concernant des immeubles situes au 
Caire, et vice versa. 

Ces quelqucs donnees suffisent pour demontrer claircment:— 

1. Qu’il est actuellement impossible d’etablir en Egypte les rapports sur la pro- 
prietd immobilize, et de se rendre compte des charges qui pdsent sur clle, tant que les 
Mebkdmcs, tels qu’ils sont constitues, auront la facultc de dresser, conjointement avec 
les bureaux des actes notaries des Tribunaux de la Rcforme, des actes translatifs de 
propriete immobiliere ou constitutifs de gage immobilier. 

2. Que les dispositions des Articles 31 et 32 du Reglemcnt d’Organisation Judi¬ 
ciaire sont loin dc pouvoir remedier aux inconvenients sans nombre qui rendent eom- 
pldtemcnt illusoirc le regime bypotbecaire introduit dans les Codes Egyptiens. 

En presence de ces deux institutions differentes, appeldes A fonctionner simultand- 
mont, il est impossible d’etablir un systeme propre a developper lo erddit foncier de 
l’Etat, a assurer la translation de la propriete, et A faciliter l’emploi des capitaux. 

La proposition do la Cour tend a supprimer le dualisme vicicux de ces deux insti¬ 
tutions, tout en respectant les prejugds des indigenes accoutumes A voir dans le 
Mebkdmd le depositaire ldgitime des bodgets (titres de proprietes et gage immo¬ 
bilier). 

C’est en raison de ces considerations que, eu dgard aux propositions de la Cour, 
les actes en question, pour ctre authentiques et avoir une efficacitd ldgale, devraient 
6tre dresses, transcrits, et inserits au bureau des liypotbdques et des actes notaries 
ptes les 'Tribunaux de la Reforme, tout en restant a la faeultd des indigdnes dc les 
faire enregistrer au Mebkdmds auquel serait reserve dans toute son intdgritd la compe¬ 
tence en matidro do Statut personnel et en matiere pdnale. 

Ad E du Projet. —L’extension considerable qui devrait, aux termes des proposi¬ 
tions prdcitdes, etre imprimdo aux Tribunaux do la Reforme, explique et justifie les 
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propositions de la Cour tendant it augmenter le nombre des Tribunaux de Premiere 
Instance, et k constituer des nouvelles Chambres prds la Cour et les Tribunaux ddjk 
existants. 

L’augmentation des affaires qu’entraineraient les contestations entre indigenes 
ndcessite et exige l’etablissement des Juges ddleguds pour les matidres sommaires dans 
les grands centres de populations situes loin du sidge des Tribunaux, et impose l’obliga- 
tion d’dtendre leur competence, comme cela a dtd fait avec beaucoup d’opportunitd par 
le Gouvernement Pran§ais en Algdrie. 

Autrement la justice serait inaccessible aux petites bourses, et la Rdforme, au lieu 
de constituer un bienfait pour les populations, no serait qu’une negation de la justice. 

La proposition tendant a reduire le nombre des Juges composant les Chambres en 
Premiere Instance et en Appel repose sur l’experience quo nous offrent les autres pays 
(dans lesquels trois Juges seulement siegent en Premiere Instance ct cinq en Appel) et 
sur la consideration que la Peforme ndcessiterait autrement une augmentation con¬ 
siderable de Juges, et ce au grand prejudice des finances de l’Etat. 

La proposition tendant k assigner a chaque Ohambre pres la Cour d’Appel un 
nombre de six Magistrats—quatre etrangers et deux indigenes (au lieu de huit que - 
comporte la composition actuelle—soit cinq etrangers et trois indigenes), repose sur des 
considerations de convenance qui exige que la meme proportion quant au nombre des 
Juges soit inaintenue tant en Premiere Instance qu’en Appel. 

L’experience acquise par les autres pays, tels que la Prance et l’ltalic, et des con¬ 
siderations d’economic, ont aussi conseilie k la Cour de ddfdrer aux Tribunaux d’arron- 
dissement plutdt qu’k la Cour les appels contre les sentences des Juges dengues [sic] 
les matures sommaires. 

A l’effet de maintenir toutefois l’unite de la jurisprudence et de ne pas depasser 
les limites assignees aux diverses instances de degrd inferieur, la Cour a cru necessaire 
d’admettre les recours en Cassation contre les jugements prononces en Appel par les 
Tribunaux d’arrondissement dans le cas de fausse interpretation de la loi et dans les 
questions de competence. 

Ad F du Projet. —II a paru non-seulement equitable k la Cour que l’on choississe de 
preference les nouveaux Conseillers parmi les Magistrats de Tribunaux de Premiere 
Instance ddjk en fonctions, mais elle a pensd aussi qu’il est de tout intdret pour la 
bonne administration de la justice de ne pas admettre les Magistrats de la Cour, ok se 
forme la juriprudence des Tribunaux, des hommes nouveaux, ignorant les conditions 
et les lois du pays, et de ne confier au contraire les fonctions du Conseiller qu’k des 
Magistrats qui, dans le cours de plusieurs anndes, ont acquis une longue experience, 
qui ont eu l’occasion d’entreprendre des etudes sdrieuses sur les lois intemationales, 
et qui enfin se sont inspires des principes d’une jurisprudence basde sur les besoins 
reconnus de l’institution. 

Ad G du Projet. —La proposition ne tend qu’k faire disparaitre les restrictions que 
le second alinda de 1’Article 19 du Rdglement d’Organisation Judiciaire a apportdes au 
principe de l’inamovibilitd des Magistrats, restrictions qu’on pouvait conccvoir lors de 
la erdation de l’institution, mais qu’il n’y a plus lieu de maintenir aujourd’hui que 
l’on songe a l’affermir. 

Ad H du Projet. —En ddfdrant aussi k la Cour la connaissance des plaintes portdes 
contres les membres du Ministdro Public l’on ne ferait que ddfendre ces Magistrats 
contre toute acte arbitraire de l’Administration, ct erder une nouvelle garantie pour 
I’institution du Parquet—institution a laquelle la Prance entre autres attache une si 
haute importance. 

Aux objections qu’on pourrait peut-6tre tirer de la nature rndrno de l’institution, 
il ne serait pas difficile d’opposer les raisons do haute convenance qui ont engagd les 
Gouvernements a intervenir dans le choix de substituts Europdens. 

Ad I du Projet. —S’il convenait d’une part de tenir compto de l’importance que 
quelques Puissances ont, m6me en matidre civile et commerciale, attribude k l’institu- 
tion du Parquet, contrairement k d’autres Gouvernements qui, comme l’Autriche, ne 
l’ont jamais reconnue en pareille matidre, ok qui, comme l’ltalie, l’ont rdeemment 
supprimde comme superflue, il irnportait d’autre part d’aviser a des combinaisons 
aptes k maintenir l’influence de l’instilution sans grever outre mesure les fonds 
judiciaires. 

Ce but, la Cour croit I’avoir atteint en proposant que l’intervention du Ministdre 
Public, dans les cas ddterminds par le Code de Procddure Civile et Commerciale, ne soit 
obligatoiro que dans les causes portdes devant la Cour d’Appel, et qu’elle soit faculta¬ 
tive dans les autres instances. 

Le Ministdre Public est ainsi appeld k concourir par ses conclusions a la formation 
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de la jurisprudence de la plus haute autoritd judiciaire du pays, aux ddeisions de 
laquelle les Tribunaux infdneurs puisent les rdgles qui doivent les guider dans la juste 
application de la loi.. Le Ministdre Public peut dans des cas exceptionnels sidger 
dgalement prds des juridictions infdrieures pour les delairer de ses lumidres ou les 
enrichir de son expdrience; mais sa prdsence au sidge de chaque Tribunal n’dtant pas 
toujours ndeessaire, on dvitera de la sorte des ddpenses considdrables qui, vu l’augmen- 
tation du nombre des Tribunaux, ne seraient compensdes par les avantages dventuels 
que pourrait offrir l’institution. 

Ad K du Projet. —Le droit de rdcusation peremptoire (sans indication des motifs) 
exerede contre des Magistrats inamovibles, est ddsormais rejetd par tous les Codes. 

Il est inutile de rappeler les raisons sur lesquelles se sont basdes les ldgislations, 
d’accord avec la doctrine, pour ne point admettre en matidre civile le droit de rdcusa¬ 
tion en dehors des cas, et pour les motifs prdvus par la loi. 

Le Code Egyptien a d’ailleurs dtd a 1’Article 352 du Code de Procddure Civile et 
Commerciale tellement large dans l’dnumdration de ces cas, qu’il n’y a plus de raison 
de maintenir le droit de rdcusations peremptoires et d’affirmer de la sorte une mesure 
que la doctrine a ddsormais envisagde comme une atteinte portde k la dignitd des 
Magistrats. 


En Matiere Pinale. 

Ad A. —La rddaction ddfectueuse des Articles 1 et 6 du Titre II du Rdglement 
d’Organisation Judiciaire a fait naitre dds le principe la question de savoir si les 
^Tribunaux de la Rdforme dtaient ou non compdtents pour connaitre des contraventions 
commises par des indigenes. Dans le doute, la Cour crut devoir bonier sa compdtence 
aux contraventions commises par des dtrangers. Mais des considdrations d’ordre public 
ont k prdsent ddterminde la Cour de rdsoudre cette question dans un sens favorable k 
1’extension de cette compdtence aux indigenes mdmes. 

Ce sera le premier pas vers la rdforme de la justice locale en matidre rdpressive. 

Ad B. —La compdtence des Tribunaux de la Rdforme en matidre de crimes et 
ddlits est actuellement limitde aux crimes et ddlits prdvus par les Articles 7, 8, 9 du 
Titre II du Rdglement d’Organisation Judiciaire, e’est-k-dire, k ces crimes et ddlits 
qui, commis par les Magistrats, ou contre les Magistrats et leurs ddeisions, peuvent 
compromettre l’existence et la dignitd de l’institution. 

Les Puissances ont dvidemment voulu entourer de garanties ndeessaires les 
Magistrats de l’administration de la justice. 

La composition de la Cliambre du Conseil et du Tribunal Correctionnel avec trois 
Magistrats et quatre Assesseurs est loin de constituer pour l’institution une garantie 
skre et efficace; elle l’expose au contraire k l’arbitrairo d’une majoritd formde de per- 
sonnes qui ne rdunissent pas les conditions et les prdrogatives propres k assurer leur 
impartialitd. 

Ceux qui connaissent l’Egypte et ses conditions sociales, ceux qui savent que les 
gens qui viennent s’y dtablir laissent souvent beaucoup k ddsirer sous bien des rapports, 
se rendent facilement compte k quel point il est dangereux d’abandonner k une 
majoritd ainsi composde lTionneur des Magistrats et l’intdgritd de leurs jugements. 

La Cour n’hdsite pas k declarer que, placde entre l’altemative de maintenir la 
composition actuelle de la Chambre du Conseil et du Tribunal Correctionnel et celle 
de ddfdrer de nouveau cette catdgorie de crimes et ddlits aux juridictions Consulaires et 
locales, elle se voit obligde, dans l’intdret meme de la justice, d’aceorder la prdference k 
la seconde de ces deux alternatives. 

Dans le premier cas e’est le Tribunal de la Rdforme qui parait de prime abord 
absoudre ou condamner, tandis qu’en rdalitd ce sont quatre ndgociants, industriels ou 
artistes, ayant la plupart des antdeddents douteux et prdts k se laisser pour le moins 
influencer par le c6td maisain de l’opinion publique; dans le second cas, la 
personne appelde k se prononcer serait au moins un fonctionnaire public responsable 
de ses actes. 

A l’effet de se conformer d’une part aux intentions des Gouvernements qui ont 
reconnu la ndcessitd d’entourer l’autoritd do la nouvelle Magistrature de garantis 
efficaces et qui k cet effet lui ont ddfini une certaine compdtence en matidre rdpressive, 
et afln d’dcarter d’autre part les inconvdnients susmentionnds, la Cour k cru devoir 
proposer que: “ La Chambre du Conseil et le Tribunal Correctionnel au lieu d’dtre 
eomposds do trois Juges et quatre Assesseurs, soient formds de cinq Magistrats dont 
trois dtrangers et deux indigdnes.” 

Pour constituer ensuite une garantie efficace k l’dgard de l’ineulpd, la Cour a 
[97| 3D 


* 


•» 











194 


pensd qu’il dtait opportun de proposer que “ dans tous les cas les sentences des 
Tribunaux Correctionnels soient susceptibles d’appel devant la Cour.” 

Ad E and D .—Si 1’extension de la competence de nouveaux Tribunaux peut dds 
k present paraltre utile c’est certainement: 

1. Pour les crimes et ddlits de la catdgorie indiqude k l’Article 9 du titre II 
du Rdglement d’Organisation Judiciare, et qui seraient commis par les Juges des 
Tribunaux indigenes dans l’exercice de leurs fonctions, en mature pdnale, ou par suite 
d’un abus de leurs fonctions ; 

2. Pour les crimes et ddlits prdvus par les Cbapitres IV, Y, VI, du Code Pdnal, 
et qui seraient commis par les fonctionnaires du Gouvemement Egyptien. 

La justice dclairde et impartiale des nouveaux Tribunaux, tout en constituant 
une garantie pour les Magistrats et les fonctionnaires publics du Gouvemement, 
sauvegardera en meme temps les intdrets des indigenes et des administrds du Gouveme¬ 
ment soumis a leur juridiction. 

La Cour voit dans ces dispositions non-seulement une mesure transitoire dont 
l’opportunitd s’impose d’elle-meme avant de songer a toute rdforme radicale de la 
justice locale en matidre rdpressive, mais encore le meilleur moyen de porter remdde 
aux abus de l’Administration. 

Pourtant il lui a pam juste de ne ddfdrer la compdtence en une .matidre aussi 
ddlicate qu’a une Assemblde Speciale et nombreuse composde de Magistrats les plus 
dclaires et les mieux expdrimentds. 

Cette Assemblde sdrait formde par la Cour, en deux Cbambres rdunies, et 
l’on y verrait sidger au lieu de huit Conseillers—dont cinq dtrangers et trois indi- 
gdnes, comme cela a lieu actuellement dans les Chambres du Conseil en degrd d’appel; 
douze Conseilliers—dont liuit dtrangers et quatre indigdnes. 

Ad F .—Les Protocoles de la Conference de Constantinople prouvent jusqu’k 
l’dvidence que dans les cas prdvus par les Articles 7, 8, 9, du Titre II, du Rdglement 
d’Organisation Judiciare, l’on a entendu donner aux mots “ Officiers de Justice ” le 
sens le plus large. 

Les raisons en sont tellement manifestes qu’il est inutile de les reproduce. 

Ilien en elfet de plus naturel et de plus juste que d’attribuer aux Tribunaux de 
la Rdforme la connaissance exclusive des crimes et ddlits commis par les fonction¬ 
naires assermentds, et par les Officiers du Ministdre Public, dans l’cxercice de leurs 


fonctions judiciaires. . 

La rddaction malheureuse de l’Article 10, dans la pratique, fait prdvaloir le texte 

sur les intentions des ldgislateurs et la nature meme de la chose. 

Mettre la lettre d’accord avec l’esprit de la loi, prdvenir toute possibility de 
conflit avec les juridictions locales et Consulaircs, tel est le but des propositions de la 

Eidro des rdsultats que Institution a donnds dans I’d tat actuel de son organisation, 
et dans les limites de sa compdtence, la Com' n’aurait certainement pas pris d’elle- 
mdme initiative d’une rdforme tendant t\ dtendre la juridiction des nouveaux 
Tribunaux avant l’expiration de la pdriodc quinqucnnale qu’on lui a fixde k titre 
d’essai; mais appeldc par le Gouvernement a dmettre son avis sur l’extension qu’on 
pomrait donner a la compdtence de 1 institution, la Cour n a pas hdsite k formuler 
son opinion a cet dgard, en se basant sur l’expdriencc qu’elle a pu acqudrir jusqu’k 

ce jour. . 

Le Projet dont je viens d’entretenir votre Excellence, proposd par moi al Assemblde 

Gdndrale de la Cour, a dtd ddlibdrd par celle-ci et finalement adoptd en entier, en 
1’absence de M. le Conseiller Letourneux, se trouvant en congd, par M. le Procureur 
Gdndral et MM. les Conseillers Barringer, Comte Marogna, Aly Bey Rdza, Cadri Bey, 
Rassek-Bey, et Aly Ibrahim Bey, M. le Conseiller Scott ayant ddclard n’intervenir 
dans les ddbats quo pour le cas oil 1’Assemblde accepterait d’emblde sa proposition 
prdalable do tourndes judiciares de la Magistrature mixto a travers l’Egypte, sest 
ensuite, au rejet de sa proposition, votd k l’unanimitd, abstenu de prendre part k la 
discussion du prdsent Projet, demandant simplement l’annexion du Projet par lui 

dlabord au procds-verbal. . 

M. le Conseiller Abaza a ddclard donner son adhdsion. absolue au prdsent Projet 
en ce qui concernc les dispositions relatives k l’extension de la compdtence des 
Tribunaux Mixtes en matidre pdnalo, et son adhdsion conditionnclle aux propositions 
relatives ii la dite extension en matidre civile et commerciale pour lo cas ou 1’Assem¬ 
blde Gdndrale do la Cour accepterait la modification par lui proposde de l’Article 18, 
Titre I, du Bdglement d’Organisation Judiciairc, presentde par dcrit, pour etre annexde 
au procds-verbal, et ainsi conyue:— 
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“ L’exdcution des jugements prononeds contre le Gouvemement Egyptien, ou 
l’une de ses Administrations aura dgalement lieu sur l’ordre du Tribunal, lequelest tenu 
d’en avertir en meme temps le Consulat du porteur, s’il est dtranger, ou le Doyen du 
Corps Consulaire, s’il est indigdne. 

“ Les mesures ultdrieures a prendre, pour amener l’exdcution a bonne fin 
ddpendront exclusivement du pouvoir Consulaire.” 

M. le Conseiller Giaccone a lui aussi adhdrd en principe k la proposition du 
Soussignd d’etendre la compdtence des Tribunaux de la Rdforme. 

II voudrait, cependant, limiter cetto extension absolue aux contestations commer- 
ciales, et ne l’admettre en matidre civile que pour les contestations entre des parties 
indigdnes et le Gouvemement Egyptien ou ses Administrations. 

II voudrait de plus restreindre la compdtence pdnale des Tribunaux de la Rdforme 
aux contraventions soumises par des indigdnes dans des lieux, sidges des Tribunaux de 
cette juridiction. 

II voudrait en outre voir modifid les Conventions Diplomatiques en tant qu’elles 
soustraient, d’une manidre absolue, le personnel Consulaire et les dtablissements 
religieux h la juridiction des Tribunaux de la Rdforme, et voir reconnaitre k ceux-ci 
une compdtence k leur dgard limitee dans le sens de ses propositions dcrites a annexer 
au procds-verbal. 

I. Sur la proposition de M. le Conseiller Abaza : 

L’Assemblee a rejetd la modification proposde de l’Article 18 du Rdglement 
d’Organisation Judieiaire. 

Elio a dtd guidee dans son vote par la considdration que les dispositions du dit 
Article n’ayant autre but que celui de mettre les Consulats k meme de veiller a ce que 
les intdrets de leurs administrds respectifs ne soient ldsds a l’occasion d’exdcutions 
poursuivies a leur encontre, les kites dispositions ne sauraient etre etendues aux 
exdcutions poursuivies contre des parties indigdnes. 

L’Assemblde a dtd d’avis qu’admettre eettc extension serait porter atteinte au 
principe de la souverainetd de l’Etat, k l’esprit et au texte meme des Capitulations qui, 
en reconnaissant aux Consulats dtrangers lo droit et en leur imposant meme le devoir 
de veiller aux intdrets de leurs administrds respectifs, les ont par le fait privd de ce 
droit cn ce qui concernc des sujets ou des administrds d’autres Puissances que la 
leur. 


II. Sur les propositions de M. le Conseiller Giaccone: 

Le Projet proposd par M. le Conseiller Giaccone n’a donnd lieu k une discussion 
qu’autant que ce Projet tend :— 

(a.) A limiter l’cxtension de la compdtence des Tribunaux de la Rdforme en 
matidre civile aux reclamations que les indigdnes pourraient avoir contre le Gouvernc- 
ment Egyptien et ses Administrations, en dtendant toutefois la dite compdtence en 
matidre commerciale sans distinction k toutos contestations quelle que soit la nationality 
des parties en cause; 

(d.) A limiter l’extension projdtdo de la compdtence des Tribunaux Mixtes cn 
matidre pdnale aux contraventions commises par des indigdnes dans les lieux, sidge des 
Tribunaux de la dite juridiction. 

Les ddbats ont aboutis au rejet des propositions de M. le Conseiller Giaccone ad 
(a) et (d). 

Quant au premier point 1’Assemblde a dtd d’avis que limiter l’extension projetde 
de la compdtence des Tribunaux de la Rdforme dans le sens de la proposition de 
M. Giaccone, serait, pour ainsi dire, excluro du bienfait do cette extension la popula¬ 
tion indigdne, et la limiter aux dtrangers habitant le pays. 

L’Assemblde s’est fondd en son avis sur ce que la population indigdne est presque 
entidrement agricolo, qu’ello vit on consequence du produit des terres et n’exerce le 
commerce qu’aecidontellement; tandis que la population dtrangdre venue en Egypte 
exclusivement pour y exploiter le commorce, est par lo fait commeryant d’oh, il 
suit quo les contestations eommercialos s’agitent presque exclusivement entre dtrangers 
et cclles en matidre civile entre des parties indigdnes. 

Quant au second point, la majority de rAssenibldo en est arrivde k rejeter la 
proposition restrictive on s’inspirant des motifs ddveloppds k l’appui des dispositions 
relatives du Projet par clle adoptd. L’Assembleo a surtout fait valoir le besoin 
urgent do porter remddo k l’dtat actuel, et de mettre la population indigdne k 
l’abri des frdquents abus commis par les autoritds Gouvernementales et les Tribunaux 
locaux. 

L’Assemblde a de plus trouve inadmissible la distinction proposde par M. le Cor 
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settler Giaccone, entre les contraventions commises par des indigenes, dans des lieux, 
ni^ffes d’un Tribunal et celle commises en dehors de ces lieux. . 

g l dSclarS n’y avoir des motifs assez 

rr£SSlSSela 

5ffi - 

saurait s’opposer en principe il cette proposition. , -maieuro 

Cenendant en presence de la reserve expresse et formelle faite par la- maje , 

partie des Gouvemements signataires du TraitS relatif a la rdforme ]u 1 
|wpte, et qui soustrait il tout point de vue et sans fame de distinction en |^ la c ^ i 
df^mandeur ou de dSfendeur, les Agents, Consuls-G^nSraux, Cons’ 
leura families et toutes les personnes attaches il leur service k la jundmtion des 
Tribunaux mixtes, en les declarant non justiciaries de ces excluant 

Vapplication de la nouvelle legislation soit il leurs personnes, s ^ e a ^ c “n 
^’habitation l’AssemblSe n’a pas due pouvoir prendre 1 initiative d une modificatione 

contradiction directe avec les intentions manifestoes A'une mamfere claire e in 
teS pTleTMssances alors qn’elles ont adhOrO fc la crdation duno rdforme 

3Udl ™AssemldS'a M d'avisque l'initiative d'une pareille modification 

hommage pour la nouvelle magistrature et pour sa jurisprudence, ne saurait 6tie pnse 

que par les Puissances elles-mfones. 

III. Sur la proposition de M. le Conseiller Scott, , 

L Assemble, sans discutor la question de savoir si le systems i 
nmbulante usitS en Angleterre doit £tre r^putd avantagenx et prSfSrS 1 

an systeme de Tribunaux il sidges fixes, uniformSment en vigucur ^Cob seiller Scott 
pays d’Europe, n’a pas hSsitS a declarer que la proposition de M. ® Consoler Scott, 

n’a Svidemment pas tenu compte des conditions particuli&res k Y ,Egyptc qui, selo 

l’avis de 1’Assemble, excluent d’nne manure absolue 1 inauguration en n yp 

^a 4 S“ S s^me proposd par M. le Conner Scott, possMe 

dans“oii, comme enVngie ^population est — 

contres ne l’est guere en Egypte ok, abstraction faite des peu de villes, sitges proje^. 

des Tribunaux d’arrondissemcnt et de qnelques grands centr ® 9 ’ da ^ s . disperse 1 sur un 
tion de Juges de justice sommaire est prSvue, la population est dispei s6e sur 

Va8 \’Tssetb^ a de plus Smis 1’avis que 1’application du dit J a ^ut SS 
deord avancS de civilisation, des moyens faciles de transport, et avant tout non seule 
mfnt des localitSs aptes k recevoir le personnel des Magistrats, des officiers Mims ui , 
des avocats, &c., mais encore des localitSs oil les Corns ambulantes pourraient 3 uger 

d6CG L’Assemb^e est tenue a constater que le systeme propose par M. le Co^eillcr Scott 
ne tient aucnn compte des frais immenses dont ce systkne gr6verait les ^ 

Pt nu’en le nronosant pour etre introduit, M. le Conseiller Scott a perdu dc vue le cOtS 
exorbitant d P es Tarifs judiciaires en Angleterre, qui seules rendent possible 1 application 

d im L’Assembler a trouvS incompatible, tout autant avec les exigences qui en Egypte 
sont faites au TrSsor qu’avec les interns des justiciable;?, l’inanguration d un systeme 
occasionnerait nlcessairement des frais considerables de deplacement pour le 
SeUnTambulant, et qui de plus augmented les honomires de la defense des 
parties de frais analogues provenant d’un barreau en mouvement continue! . 

P L’AssemblSe a d’ailleurs constate 1’incompatibilitS absolue du systeme Angla 

avec la legislation sanctionnee par les Codes Egyptiens. TWitP sirn- 

L’Assemblee a emis l’avis que l’inauguration du dit systeme ra Egypte p 
noserait l’abolition de la legislation actuellemcnt en vigueur et 1 mtrod'uction (le la 
legislation Anglaise, moyen extreme auquel M. le Conseiller Scott lui-meme p 

cru puvoir recourir. 


L’Assemblee a ete confirme dans sa manifere de voir par la declaration de M. le 
Conseiller Barringer qui, connaissant le systfeme propose par M. le Conseiller Scott 
pour l’avoir applique lui-m£me en Amerique, n’a cependant pas hesite k declarer en 
observateur judicieux des conditions particulieres dn pays dans lequel il est appeie a 
remplir les fonctions de Magistrat, que l’inauguration en Egypte d’un systfeme base 
sur de vienx usages et de vieilles eoutumes, particulars aux Juges Anglais et h la 
population Anglaise, donnerait lieu aux plus grands inconvenients. 

L’Assemblee, aprfes avoir pris connaissance du Projet par ecrit depose par M. le 
Conseiller Scott, et y ayant trouve 1’expression du ddsir de la creation d’une Ecole de 
Droit en Egypte, a tenu h constater la legitimite de ee desir, qui, d’ailleurs, avait ddja 
4te exprimee h Son Altesse le Khedive anterieurement au fonctionnement des 
Tribunaux de la Beforme par le Soussigne d’accord avec ses collogues. 

L’Assemblee toutefois n’a pas cru y avoir lieu pour elle de s’arrfiter pour le 
moment dans cette question, qui, etrang^re par sa nature a celle dont elle a et6 
specialement saisie, ne saurait rentrer dans la sphere de negociations diplomatiques h 
entamer, et en vue desquelles 1*Assemble a 6te appelde it foumir les elements aptes a 
servir de base au Gouvememeut de Son Altesse le Kbddive. 

Veuillez, &c, 

Le Vice-President do la Cour, 
(Signd) LAPENNA. 


En Matiere Civile et Commerciale. 


(A.) 

LES Articles 9, 12, et 13 du Titre I En dehors du Statut personnel les Tribu- 
du Beglement d’Organisation Judiciaire naux de la Reforme connaitront (seuls) de 
seraient remplacds par un Article ainsi toutes les r contestations en mature civile 

eoncu:_ et commerciale entre toutes personnes 

(qu’elles soient etrang^res ou indigenes, 
ou qu’elles appartiennent ou non il la 
m6me nationalite). 


(B.) 

Modifier l’Article 10 du Rdglement Le Gouvemement, les Administrations, 
d’Organisation Judiciaire. les Daiiras de Son Altesse le Kbddive, et 

des membres de sa famille, seront justi¬ 
ciables des nouveaux Tribunaux, non- 
seulement dans les proems avec les stran¬ 
gers, mais aussi dans ceux avec les indi¬ 
genes, lorsque les proems rSsultent de 
faits postSrieurs il la rSforme en projet. 

(C.) 

Modifier l’Article 11, Titre I, du Regie- Les Tribunaux, sans pouvoir statuer 
ment d’Organisation Judiciaire en les sur la propriStS du domaine publique, ni 
gSnSralisant au profit des indigenes comme interpreter ou arrfiter 1’cxScution d’une 
des Strangers. mesure administrative, pourront juger 

dans les cas prSvus par le Code Civil les 
atteintes portSes il un droit acquis (d’un 
Stranger ou d’un indigene) par un acte 
d’administration. 



Remplacer les Articles 31, 32, 33, Titre 
I du Reglement d’Organisation Judi¬ 
ciaire. 


Les actes translates de propriStS immo- 
biliere ou constitutes de gage immo- 
bilier, d’hypotheque, ou do privilege, 
devromt Stre passSs devant I’ 1 **® des 
Greffiers des Tribunaux de Premiere 
Instance, faisant fonctions de notaire, et 
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l’original restera deposd dans lcs archives 
du Greffe. 

Ces actes passes devant les Greffiers des 
Tribunaux de Premiere Instance pourront 
toutefois dtre enregistrds au Mehkdmd si 
l’une des parties intdressdes en nom direct 
en fait la demande. 

Tout acte re$u par le Greffier du Tri¬ 
bunal de Premiere Instance en quality de 
notaire aura la valeur d’un acte authen- 
tique, quelle que soit la nationality des 
parties. 


Modifications & apporter aux Articles 1, 
2, et 3 du litre I du Rdglement d’Or- 
ganisation Judiciaire, et aux Articles 28 
et 33 du Code de Procedure Civile et 
Commerciale. 


Le nombre des Tribunaux de Premiere 
Instance sera augments; on adjoindra 
une ou plusieurs Chambres au Tribuna ax 
en fonctions. 

Dans les grands centres de populations 
dloignds des sidges des Tribunaux il sera 
dtabli des Juges ddldguds Grangers, 
assistds par un Jurisconsulte indigene h, 
compdtence dtendue (comme en Algdrie). 

Dans les limites qui seront fixdes, ces 
Juges connaitront meme des affaires com- 
merciales sans assistance d’assesseurs. 

Les appels de leurs sentences seront 
portds devant le Tribunal de l’arrondisse- 
ment. 

Contre les sentences ainsi rendues sur 
appel on pourra se pourvoir en Cassation 
devant la Chambre Civile de la Cour 
d’Appel pour les questions de competence 
ou de contraventions it la loi. Le rejet 
du pourvoi donnera lieu a l’application 
d’une amende, comme un cas de requite 
civile. 

Le nombre des Conseillers de la Cour 
d’Appel sera augments suivant le besoin 
du service. 

Les jugements des Tribunaux de 
Premiere Instance seront rendus par trois 
Magistrats, dont deux strangers et un 
indigene. 

Les arrets de la Cour d’Appel par six 
Magistrats, dont quatre dtrangers et deux 
indigenes. 


(P.) 

A ajouter & l’Article 6, Titre I, du Les nouveaux Conseillers (Strangers de 
Rdglement d’Organisation Judiciaire. la Cour seront nommds par Ddcret Khddi- 

vial sur une liste double de candidats, 
choisis par la Cour d’Appel en Assemblde 
Gdndrale parmi les Magistrats qui auront 
dtd proposes par leur Gouvernement 
respectif pour remplir les fonctions de 
Juge. 

(G.) 

Remplacer l’Article 19, Titre 1, par Les Conseillers h la Cour d’Appel et les 
celui-ci:— Juges aux Tribunaux de Premiere In¬ 

stance sont immobiles. 


(H.) 

Modifier l’Article 25 du Titre I du Toute plainte prdsentde au Gouveme- 
Rdglement d’Organisation Judiciaire en ce ment par un membre du Corps Consulaire 
sens:— contre les Conseillers, Juges, ou officiers 

du Ministdre Public, devra etre ddfdrd it, 
la Cour qui sera tenue d’instruire 1’affaire. 

(I.) 

Substituer h 1’Article 27, Titre 1, du L’intervention du Ministdre Public dans 
Rdglement d’Organisation Judiciaire la les cas ddterminds par le Code de Procd- 
disposition ci-aprds:— dure Civile et Commerciale ne sera obli- 

gatoire que devant la Cour d’Appel. 

« 

(K.) 

Au lieu de l’Article 30, Titre I, Rdgle- La rdcusation des Conseillers, Juges, 
ment d’Organisation Judiciaire. Interprdtes, et des traductions dentes, 

n’aura lieu que dans le cas spdcialement 
ddtermind par les lois et les rdglements. 

Pour Extrait conforme des Registres des Ddlibdrations de la Cour. 

Le Secrdtaire de la Prdsidence. 

Alexandrie, le 25 Juin, 1878. 


En Matiere Pe'nale. 


(A.) 


A MODIFIER 1’Article 1 du Titre II 
du Rdglement d’Organisation Judiciaire. 


La compdtence des Tribunaux de la 
Rdforme en matidre de contraventions de 
police est dtendue aux contraventions 
commises soit par les indigenes soit par 
les dtrangers. 


(B.) 


A modifier l’Article 2 du Titre II du 
Rdglement d’Organisation Judiciaire. 


La Chambre de Conseil, aussi bien en 
matidre de ddlits quen matidre de crimes, 
sera composde de cinq Juges, dont trois 
Europdens, et deux indigdnes. 


( 0 .) 


A modifier l’Article 3 du Titre [II du 


mdme Rdglement. 


Le Tribunal Correctionnel aura la meme 
composition; ses sentences seront en tout 
cas susceptibles d’appel devant la Cour, 
tant de la part du condamnd que de la 
part du Ministdre Public. 


<D.) 


A ajouter h 1’Article 9 du Titre II du 
Rdglement d’Organisation Judiciaire. 


Seront soumises h la juridietion des 
Tribunaux de la Rdforme les poursuites h 
raison des crimes et ddlits indiquds dans 
l’Article 9 du Titre II du Rdglement 
d’Organisation Judiciaire quand ils seront 
imputds aux Juges des Tribunaux indi¬ 
gdnes comme ayant dtd commis dans 
l’exereice de leurs fonctions ou par suite 
d’un abus de ces fonctions. 

Seront soumises dgalement h cette juri- 
diction les poursuites h raison des crimes 
et debts prdvus dans les Chapitres 4, 5, 6 
du Code Pdnal quand des fonctionnaires du 
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Gouvemement Egyptien seront prdvenus 
d’en etre les auteurs ou les complices. 


(E.) 


Les crimes prdvus par 1* Article 9 du 
Titre II du Rdglement d’Organisation 
Judiciaire, imputes soit it des Magistrats 
Europdens ou indigenes des Tribunaux de 
la Rdforme, soit a des Juges de Tribunaux 
indigenes, de mdme que les crimes prdvus 
par les Chapitres 4, 6, 6 du Code Pdnal et 
imputes h, tout autre fonctionnaire du 
Gouvemement Egyptien, seront jugds par 
la Cour d’Appel, sidgeant it deux chambres 
rdunies (huit Strangers et quatre indi¬ 
genes). 


(E.) 

Dans les dispositions des Articles 7, 
8, 9, du Rdglement d’Organisation Judi¬ 
ciaire sont compris sous la designation 
d’officiers de justice, tous les fonctionnaires 
assermentds attaches, aux Tribunaux et 
sous la denomination des Magistrats, les 
membres du Ministdre public, ainsi que 
les jures et les assesseurs commerciaux. 

(G.) 

Modifier T Article 28 du dit Titre en ces Les appels des jugements correctionnels 
termes et les P ourvois en Cassation dans les cas 


ou ils sont autorises par le Code ^Instruc¬ 
tion Criminelle, seront portes dcvant une 
chambre speciale de la Cour d’Appel. 


(H.) 

(Supprimer les Articles 32, 38, et 34 
du dit Titre). 

(L) 

Aiouter it 1’Article 34 le mot “ Commer- Les assesseurs commerciaux et les 

jur&j &c. 


ciaux. 




Pour Extrait conforme des Registres des Deliberations de la Cour. 

Le Secretaire de La residence. 

Alexandrie, le 25 Juin , 1878. 


Avis de M. le Conseiller d'Abaza. 

LE, Soussignd estime que la Cour ne peut traiter convenablement les bases d’une 
extension de sa juridiotion sans prendre en sdrieuse consideration la question de 
l’exdcution de ?es sentences rendues contre le Gouvernement Egyptien. } 

En effet, il y a k peine cinq mois que la Cour a solennellement declare qu ll 6tait 
urgent d’assurer aux creanciers du Gouvemement une protection aussi emcace que 
cefie qui etait accordee aux justiciables par l’autorite judiciaire vis-a-vis de tout au re 

Or, iusqu’a present les creanciers du Gouvernement, en vortu des sentences, 
etaient di etrangers qui avaient leurs protecteurs naturels, les Consuls-Gendraux nean- 
moins cela, et aprds une experience de deux ann6es, la Cour s est vuo forede de faire 

la declaration ci-dessus mentionnee. . . , -,. a 

Le Soussignd se demande quelle serait la position dun indigene porteur dune 
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sentence des Tribunaux de la Reforme Internationale rendue en sa faveur et contre le 
Gouvemement Egyptien ? 

A quelle autorite pourrait-il recourir en cas de la non-execution volontaire de la 
part de son Gouvemement ? L’autorite judiciaire ne dispose d’aucun moyen legal pour 
forcer le Gouvemement a l’executer, s’il ne veut le faire de bonne grace. 

# Tels etaient les cas avcc les porteurs etrangers des jugements, et tels ils le seront 
toujours, vu qu’une execution forede d’un Gouvemement quelconque par l’autorite 
judiciaire est simplement impossible; les prineipes de droit universellement admis sur 
l’insaisissabilitd des biens de l’Etat s’y opposent. 

.D’un autre cotd le Rdglement d’Organisation Judiciaire acceptd par les Puissances 
(Article 18) ne fait aucune distinction dans la manidre de proedder & une execution 
soit contre un particulier, soit contre le Gouvemement. C’est gr&ce it cette funeste 
omission que la Cour a vu ddrouler a sa barre le triste spectacle des tentatives inutiles 
faites par des particuliers de diverses nationalitds pour exdcuter le Gouvemement 
Egyptien par les moyens foreds, prdvus soi-disant par le Code. 

En admettant parfaitement le principe fondamental de l’Article 18, e’est-it-dire 
celui de la non ingdrence administrative ou Consulaire dans l’exdcution des jugements 
rendus contre des particuliers, et cela par la raison que dans chaque execution forede il 
peut v surgir de ces questions du droit qui ne pourraient etre rdsolues que par l’autoritd 
judiciaire, le Soussignd a la ferme conviction que l’exdcution des jugements rendus 
contre le Gouvernement doit etre poursuivie sur d’autres bases, plus compatibles avec 
la dignite du Gouvernement et les intdrets des justiciables. 

L’exdcution forede d’un Gouvernement dtant hors de question, aucune nouvelle 
contestation en droit n’est plus possible, et des lors le Tribunal, aprds avoir ddclard la 
sentence exdcutoire, doit etre mis hors de cause, et c’est a une autorite autre que celle 
de la Magistrature que doit incomber la tilche de faire respecter les sentences rendues 
par les Tribunaux introduits en Egypte a la suite d’une Reforme Internationale et sur 
l’initiative dclairde de son Altesse le Khddive. 

Le Soussignd proposerait done d’amplifier 1’Article 18 du Rdglement d’Organisation 
Judiciaire par cet autre alinda, concu t\ peu pres dans les termes suivants: “ L’exdcution 
des jugements prononeds contre le Gouvernement Egyptien ou l’une de ses Adminis¬ 
trations aura dgalement lieu sur l’ordre du Tribunal, lequel est tenu d’en avertir en 
mdme temps le Consulat du porteur, s’il est dtranger, ou le doyen du Corps Consulaire, 
s’il est indigene. 

“ Les mesures ulterieures a prendre pour amener l’exdcution a bonne fin ddpendront 
exclusivement du pouvoir Consulaire.” 

Ce n’est que sous le bdndfice de ces observations que le Soussignd croit pouvoir 
B’associer aux propositions de la majoritd des membres de lAssemblde Gdndrale de la 
Cour, tendant il l’extension de la juridiotion des Tribunaux de la Rdforme en matidre 
civile et commerciale. 

(Signd) D’ABAZA. 

Alexandrie, le 24 Juin, 1878. 

Pour copie conforme: 

(Signd) Le Secretaire de la Prdsidence. 

Alexandrie, le 25 Juin, 1878. 


Opinion de M. le Conseiller Giaccone. 

A la demande faite par le Ministdro de la Justice, i\ l’effet d’inviter cette Cour il 
indiquer les bases qui pourraient servir de point de ddpart aux demarches diplomatiques, 
ayant pour objet d’dtendre la competence des Tribunaux de la Rdforme; or, voici mon 
opinion lii-dessus:— 

Jo crois qu’on peut proposer l’extension immediate de la juridiotion des Tribunaux 
Mixtes actuels: 

1. Aux questions en matiere commerciale des ndgociants indigdnds entr’eux; des 
ndgociants dtrangers appartenant it la mdme nationalitd. 

Les rapports continuels et compliquds dans les affaires qui existent en Egypte 
entre les personnes exe^ant le commerce exigent que les comme^ants, sans distinc¬ 
tion de nationalitd, soient soumis it des lois identiques, et it une mdme juridiotion pour 
toutes les questions indistinctement que pourraient surgir entr’eux pour raison de 
commerce, quand mdme les parties appartiendraient it la mdme nationalitd, parce que 
ces mdmes questions intdressent, du moins d’une maniere indirecte, ces commcrcants de 
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natio nali ty diverses avec qui les parties en litige se trouvent en relation d affaiies, et 
ninai on pourrait dviter les graves conflits qui surviennent assez frdquemment entre. les 
nouveaux Tribunaux et les diverses autoritds Consulaires surtout dans les cas cle 

failli te. 

2. * A toutes les causes concemant le Gouvemement et les Administrations de 
l’Etat, surtout quand la partie adverse est un indigene, et ce en vertu de ce qui a ddjk 
dtd dtabli par la Commission Internationale du Caire avec le plem consentement du 
Gouvemement Egyptien lui-meme, eomme il appert des procds-verbaux de cette 

Commission. « . 

3. Aux questions quidoivent 6tre pr6sent4es aux Tribunaux de la Eeforme par les 

personnes investies (Tune autorit6 Consulaire et par les etablissements religieux qui no 
sont pas soumis a la juridiction des dites Tribunaux, et ce en vertu des Conventions 
diplomatiques speciales, en tant que le Tribunal invitd volontairement par les dites 
personnes ou dtablissements privildgids sera autorise a statuer sur les demandes en voie 
reconventionnelle prdsentde a titre de compensation par la partie ddfendresse. 

Voilk k mon avis les bases en matures civiles et commerciales sur lesquelles 
pourront etre appuyds les ddmarches diplomatiques pour dtendre des a prdsent la 
compdtence des Tribunaux Mixtes actuels, et comme des cinq anndes fixdes pour 
I’essai de la Rdforme Judiciaire en activitd actuellement en Egypte il reste encore plus 
de deux anndes, je crois qu’on devra attendre l’dchdance au moment de la quatridme 
annde d’exercice des nouveaux Tribunaux pour proposer relativement k cette rdforme 
les modifications les plus amples qu’ime infdrieure, ultdrieure, etplus accomplie pourrait 

sufferer. 

En matidre pdnale je suis d’opinion que la seule innovation actuellement possible 
et convenable serait celle d’affermir la compdtence des Tribunaux de la Rdforme dans 
ses procddures tant a la charge des sujets dtrangers que des sujets indigenes, pour les 
contraventions de simple police, dans les lieux de rdsidence des Tribunaux de la 

Rdforme. . , . . v i • , v _ 

Q@ serait trop grever les parties et occasioner plus de depense a la caisse publique, 

si, pour les faits d’aussi ldgdre importance et si frdquents d’ailleurs, on devait obliger 
les accusds et les tdmoins a comparaitre par devant les Tribunaux sidgeant dans un 
lieu different et parfois dloignd de celui oil la contravention a eu lieu. 

(Dependant un des moyens le plus efficace pour le ddveloppement ultdrieur de la 
Rdforme Judiciaire, aprds le terme prescrit des cinq anndes, serait a mon avis celui de 
prdparer les dldments ndcessaires avec la rdorganisation immddiate des Tribunaux 
locaux, en appelant a les diriger ou t\ en faire partie oeux des Juges indigdnes ou 
dtrangers des Tribunaux Mixtes qui seraient disposd k accepter cette charge noble mais 
difficile, en continuant toujours a administrer la justice pour les affaires mchgdnes, 
memo dans la forme rdorganisdc, a rester tout-a-fait sdpard et distinct de 1 Administra¬ 
tion de la Justice pour les affaires mixtes, jusqu’k ce que, unc fois le temps arnvd, 
la fusion en devient possible. 


Avis de M. le Conseiller Scott. 


La question posde concernant les voies et les moyens d’dtendre la juridiction 
des Tribunaux Mixtes se divise on deux parties distinctes : 

(A) Projet d’une rdorganisation plus large applicable plus spdcialemcnt aux 

dtrangers. 

(B.) Paire partager les indigenes sur une plus large dcliello aux bienlaits de la 
Rdforme Judiciaire. 


Avant d’entrer dans rexamen de ces questions, je crois ndeessaire de faire 
observer que le ddlai qui nous a dtd accordd est trop court pour me permettre de 

n • __*A mn'n il nn4- mtoriv vrnln niiA ruvmlnnf. vnPJl/nfifiS 
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de nos fonctious avant l’expiration du temps d’dpreuve. 

En consdqucnce, je me bornerai a dmettre quelques iddes gdndrales qui pourront 
servir selon moi de base a la reorganisation proposde. C’est k mon grand regret que 
ces iddes ne sont pas en complete harmonic avec eelles de mes colldgues, mais elles ne 
constatent pas moins que tout le corps de la magistrature est anime du memo ddsir 

d’dtablissement d’uno justice effieace pour l’Egypte. _ 

(A.) Sur le premier point l’aceroissement de juridiction a 1 dgard des dtrangers, 
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l’expdrience suggdre des reformes d’une utilitd incontestable et qui serviront dgalement 
k modifier la justice locale. 

1. Reduction dunombre des Juges requis pour l’audience de huit a six en Appel, 
et de cinq a trois en Premidre Instance. 

2. Etablissement de nouveaux Tribunaux de Premidre Instance en profitant des 
Juges devenus ainsi disponibles. 

3. Division de la Cour en deux Chambres. Constitution d’une Chambre 'de 
Rdvision formde par tout le personnel sidgeant en sdance pldnidre. 

4. Adoption du systdme ddja adoptd par quelques Puissances Europdennes et 
proposd par d’autres en ce qui concernc la suppression du Parquet en matidre civile 
tant en Premidre Instance qu’en Appel. Cette mesure mettrait k la disposition du 
Gouvemement un membre au moins du Parquet qui pourrait dtre ajoutd au personnel 
des Conseillers de la Cour. 

5. Prdsence des assesseurs rendu facultative sur l’avis des Juges et suivant leB 
cas, au lieu d’dtre obligatoire telle qu’clle l’cst aujourd’hui. 

6. Abolition de la distinction entre commerqants et non-commergants dans toute 
question ayant rapport aux faillites. Il mdrite aussi considdration si la diffdrence 
entre les affaires commerciales et civiles doit etre maintenu, vu que le memo Trib unal 
ddcide les deux qualitds indiffdremment. 

7. Etablissement de Tribunaux ambulants qui visiteront en tournde les principales 
villes de province ou le manque d’un personnel assez nombreux ne permet pas l’insti- 
tution de Tribunaux permanents. Les Magistrats en tournde jugeront en Premidre 
Instance en toute affaire mixte, et en Appel en toute affaire entre indigdnes. Ces 
Tribunaux ambulants seront composds de trois membres—deux Europdens et un 
indigdne, choisis parmi les Conseillers et les Juges par la Cour d’Appel. 

8. Etablissement d’une Ecole de Droit sous la direction immddiate de la Cour 
d’Appel, qui deviendra la pdpinidre d’un barreau et d’un magistrature Egyptiens. 

(B.) En ce qui concerne la justice locale. 

Deux voies se prdsentent: ou (a) imposer partout des Magistrats Europdens en 
mettant de cdtd le matdriel indigdne qui se prdsente comme incapable de faire justice; 
ou ( b) utiliser l’dldment indigdne sous la surveillance constante de la Cour d’Appel et 
s’efforcer d’en dlcver le niveau moral jusqu’a ce que les Magistrats indigdnes soient 
pdndtres du sentiment d’une justice impartiale. 

Quant au premier moyen: vu l’dnorme accvoissement de travail qu’une telle 
extension de juridiction produirait, le personnel ac* ael meme augmentd de la manidre 
ci-dessus indiqude serait insuffisant: le Gouvemement ne pourrait faire face aux frais 
dnormes que ndeessiterait un personnel impartial et capable, et enfin, il n’est gudre 
possible de trouver en Europe un nombre de Magistrats dgalement versds dans la 
connaissaneo do la langue et des usages du pays. 

Quant au second moyen : il y a a constater que ce qui fait ddfaut plus spdciale- 
ment a la justice locale actuelle, c’est la possibilitd pour les petits cultivateurs, les 
fellahs, de faire valoir leurs droits en toute question de juste rdpartition de l’eau et de 
toute autre contestation en matidre immobilidre, et dgalement en matidre do percep¬ 
tion d’impdt foncier, de rdglement des corvdes, et de service militaire. Dans des 
questions de ce genre il faut que la justice proedde avec sfiretd, rapiditd, et simplicitd 
et qu’elle soit k la portdo du plus pauvre. Pour arriver h ce but il faut dviter les 
frais de justice, les ddlais et les ddplacements qui constituent si souvent un obstacle 
insurmontablc pour la plupart des justiciables. Comment done faire face h ce besoin 
do localisation ? Il n’y a pas suivant moi d’autre que d’utiliser avec prudence le 
systdme local actuel. Il cxiste on Egypte trente Tribunaux locaux de justice 
sommaire, sept Tribunaux do justice sommaire, deux Coins d’Appel, et une Cour 
Supreme. Je propose d’utiliser cet dldment de justice de la manidre suivante: 

1. Laisser fonetionner les Tribunaux indigdnes de justice sommaire mais avec 
faeultd d’appel en dernier ressort pour les parties auprds des Tribunaux ambulants. 
Mais en matidre civile seulement. 


2. Laisser subsister les Tribunaux indigdnes de Premidre Instance avec faeultd 
aceordde aux indigdnes, en matidre civile, d’opter pour la juridiction du Tribunal 
ambulant et faeultd d’appel dans l’une et l’autre cas auprds de la Cour d’Appel Mixte. 

3. Laisser subsister la Cour d’Appel et la Cour Suprdme mais restreindre leur 
juridiction aux questions pdnales et de Statut personnel. 

4. Application Gdndrale de la nouvelle loi t\ l’exclusion du Statut personnel et de 
la loi pdnale. 

5. Addition au Rdglement Gdndral d’Organisation Judiciaire de 1’Article 
suivant:— 
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“ Le Gouvemement, les Administrations, et les Dairas de Son Altesso le Vice-Roi, 
des Princes, et de la famille Vice-Royale seront justiciables des Tribunaux meme quand 

la partie adverse sera un indigene.*'* . . . . 

6. Application de 1’Article II du R&glement d’Orgamsation Judiciaire aux 

indigenes aussi bien qu’aux dtrangers. . ... , 

7. Placer tout Magistrat indigene sous la surveillance de la Cour avec . iaculte a 

cette demise de frapper d’amende ou de destituer en cas d’incapacitd ou de 

(C.) je ne suis pas en faveur de Implication du Code Pdnal actuel a tous les 
dtrangers indistinctement, et je n’ai pas encore assez mdrement examine la question 
pour decider sur le cliamp si les indigenes sont ou ne sont pas a meme de subir 
fapplication d’un Code purement occidental sauf les cas de contravention de simple 
police. D’autre part, je suis intimement convaincu que tous les representants des 
Etrangers en Egypte n’accepteraient pas encore que leurs nationaux fussent soustraits 

& la juridiction Consulaire en matiftre p^nale. tv 

Enterminant je crois devoir insister nouvellement sur 1 importance hors ligne 

de l’institution d’une Ecole de Droit; e’est la une question vitale pour l’avenir de la 
Magistrate indig6ne. (sign6) SC0 TT. 

Alexandrie, le 24 Juin, 1878. 


Pour copie conforme: 

(Signd) Le Secrdtaire de la Prdsidence. 
Alexandrie, le 25 Juin, 1878. 


Inclosure 2 in No. 201. 


Memorandum by Mr. Cookson on the Proposals of the Court of Appeal for the Extension 

of the Jurisdiction of the New Tribunals. 


I DO not pretend to enter into anything like an adequate examination of the 
proposals of M. Lapenna. Indeed it appears to me that the project is much too 
extensive and important to be even discussed properly without long study and serious 
deliberation. The changes which it proposes may be summed up as follows 

1. It transfers to the new Tribunals all the civil and commercial jurisdiction now 

left in the Consular Courts. 

2. It extends their jurisdiction to all civil and commercial cases between 


natives. . , ,. . 

3. It gives them jurisdiction over certain classes of police offences (contraventions) 

when committed by natives, and gives the Court of Appeal power to revise the 

decisions of the Police Courts in these cases. 

4. It vests in the Court of Appeal of the new Tribunals sole criminal jurisdiction 

over all grave offences committed by native functionaries as such. 

5. It provides new machinery for exercising this greatly extended juris¬ 
diction. 

6. It abolishes assessors in the class of criminal trials now held before the new 

Courts. „ ... 

7. It gives the Court of Appeal the power of nominating its own new 


members. 

The other changes suggested are, as is said in the Memorandum of M. Lapenna, 
matters of detail, which could only properly be discussed when there is some agreement 

on general principles. _ 

These changes, whether desirable or not, are, I submit, too great to bo enected by 
the hasty addition to the Egyptian Codes of a few. extra paragraphs. They ought, to 
be submitted to the mature deliberations of a Special International Commission, which 
should he charged with the general revision of those Codes.* 

In the remarks which with unfeigned diffidence I am about to offer, I seek to 
throw out suggestions rather than to determine contested points. 

But before entering into a detailed examination of the several changes proposed, 
I think I am bound to say something on a question which is assumed in the Report of 
M. Lapenna. Has the practical success of the new Tribunals been so complete as to 


* I entirely agree.—C. V. 
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render in itself desirable the proposed enormous extension of then* powers? Have 
these tribunals in fact realized the ideal excellence which the learned the Vice-President 
of the Court of Appeal delights to attribute to them ? 

I am very far from wishing to depreciate these Courts or the Magistrates of whom 
they are composed. I do full justice to their undoubted integrity, independence and 
learning, and I have pleasure in admitting that, as compared either with the present 
native Courts or the multiform Consular jurisdiction to which they succeed, tliev 
have, effected a great and substantial improvement in the administration of justice. 
But it they have m some respects realized more than their most sanguine advocates 
hoped from them, and in others falsified the unfavourable predictions of their oppo¬ 
nents; before they are established as the sole fountain of justice it is necessary to 
consider carefully whether their present constitution and procedure are adapted to the 
permanent requirements of the country and its inhabitants. It is therefore in no 
hostile spirit that I point out certain defects and shortcomings, which have been 
revealed to every careful and impartial observer of the working of these Courts. 

Poremost among these defects is the one-sided operation which circumstances 
have, perhaps, inevitably given to their decisions. It is, I believe, beyond doubt, that 
up to this time the new Courts have in a great measure failed to give any substantial 
relief to two most important classes of suitors: the fellah, and the creditor of the 
Government. The blame for this is in no way attributable to the Judges. The new 
law is too foreign to. the habits and wants of the native population, and the new 
in bunals arc too far from their homes. The consequence has been that the merchant 
and the money lender have used the cruel strength and swiftness of the new procedure 
for enforcing an immediate settlement of the native debtor’s liabilities.* He had 
hitherto been accustomed to much indulgence from the less regular and unyielding 
machinery of the native Courts; and the application of the European law has therefore 
been attended with much hardship to him. He, on the other hand, has but rarely need 
as plaintiff to litigate important cases with the foreigner; and in small disputes he is 
almost entirely prevented from suing by the expense and difficulty of getting at the 

distant and alien Tribunal. He therefore has hitherto profited very little bv the 
judicial reform. 17 J 

The causes which up to this moment have rendered illusory the remedies theoreti¬ 
cally given to foreigners against the Government and the Dairas are well knowm. 

In another respect also the new* system has been only a partial success. It has 
been found that in all the new r Courts the native Judges, instead of adding a valuable 
element of protection for the interests of the suitors, are cyphers, and almost invariably 
serve only to swell the total, already too large, of the influence of the European Vice- 
President of the Court, f 1 

. "Will these defects be even mitigated by the extension of the new system to a far 
wider sphere of action ? Will the poorer natives have a better chance of bringing 
their suits against the Mudir and the Pasha than they now have against the rich 
foreigner and usurer ? Will there be even as good security for execution of sentences 
against the Government when given in favour of natives, as there is now against 
foreigners ? And w ill the legitimate influence of the native element in the magistracy 
be increased when the whole of the native law r s and Courts are abolished in favour of 
the new system ? These are questions of vital importance to the permanent interests 
of the country, and ought, I submit, to be very maturely considered. I can hardly 
think them satisfactorily solved by the proposed modifications in the Code which 

appear to have been accepted by the Court of Appeal without modification, and almost 
without deliberation. 

But there is still another feature in the working of the new Courts to which I 
sincerely regret to be obliged to call attention in connection with M. Lapenna’s 
proposals. The whole tendency of the scheme is to exalt the importance and extend 
the functions of the Court of Appeal. Now it is unfortunately only too notorious that 
this is the part of the now system which has given the least general satisfaction t 
Partly from the personal qualities of its Vice-President and some of its members 
partly from its anomalous relations to the Ministry of Justice, this Court has never 

* The whole of this is very true. ’A great deal of land is, I have heard, passing from native into Eurouean 
hands by distraints upon the peasants through the Courts, and the sales often realize very little, owin«»- it is L...1 
to collusion between the creditor and the huissier of the Court.—C. V. ’ 

f This is true.—C. V. 

i I entirely agree in Mr. Cookson s lennirks upon the danger of the tendency of the Chief Magistrate of the 
Court of Appeal to grasp all power and patronage, and to reduce his colleagues and the Judges of First Instance 
to the position of C) pliers Some of his eolhagues are too independent to brook siuh dictation, and i here are siirns 
ot lufce&tme niscord in the body ot Magistrates.—C. V. fa 
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worked in tliat harmony which was to he desired, either with the Tribunals of First 
Instance or with the body of the Advocates, and there is good reason to fear that 
there exists even some intestine discord within its own body. The extensive adminis¬ 
trative powers of control and superintendence which in other countries, whose judicial 
institutions are on the same model, are vested in the Ministry of Justice and its repre¬ 
sentatives in the Court, have, by circumstances, become concentrated here in the 
person of the foreign Vice-President of the Court of Appealand there is too evident y 
a leaning towards exercising those powers in such an arbitrary spirit as may end in 
undermining the independence of the other Magistrates and of the bar, if it does not 
some day provoke an open rupture, and so imperil, if it does not altogether wreck, the 
judicial reform. When the whole system is revised, it will be necessary to consider 
whether some constitutional check should not be provided against this tendency. 

I do not wish to attach any exaggerated importance to these weak points m the 
new system as it actually works. Experience alone could reveal its inherent detects, 
as it has displayed its real and substantial merits. But are not the defects sufficient to 
make us pause for full consideration before we stereotype them into a scheme ot greatly 

extended operation. „ , r T 

I now proceed to offer some remarks upon the separate portions ot M. Lapenna s 

1. The proposal to abolish the jurisdiction of the Consular Courts m suds between 
foreigners of the same nationality, does not present the same intrinsic difficulties as 
that for extending the benefits of the new system to natives. On this head 1 am glad 
to be able to admit that the small remnant of civil jurisdiction which is now left to the 
Consular Tribunals would hardly be worth preserving if tlieir legal machinery were 
not required for the exercise of criminal jurisdiction, and for the decision ot cases 
relating to personal status, of which it is not proposed to deprive them at present. 
But as long as Consular Judges exist, it is doubtful whether any practical advantage 
would arise from forcing those of the same nationality to settle their difference y e 
rules and procedure of a system foreign to their traditions and habits. At present the 
Consular Courts have an independent value, if only as competent and compulsory 
Tribunals of Arbitration between those of the same nationality. I cannot think that 
this change is desired by those really interested, or specially by the body of British 
subjects who, from the radical differences between the English and continental 
systems, Avould, more than any other nationality, be affected by it; and probably Her 
Majesty’s Government ivould hesitate to consent to the change merely for the sake of 
a symmetrical unity of jurisdiction. Though I admit the inconvenience of the 
conflicts, fortunately hitherto very rare and very unimportant, which may arise irom 
the co-existence of the Consular and Mixed Courts, it appears to me more than 
doubtful whether there is any urgent necessity for making the proposed change; and 
I would submit that by acceding to this proposal now, a very valuable opportunity 
will be lost. In the existing Egyptian Codes there is so much room for improvement 
that I trust Her Majesty’s Government will not consent even to the permanent con¬ 
tinuance of the system at present under trial, until there has been opportunity given 
for a complete revision of them, which may possibly lead to their being somewhat 
modified in the direction of a greater assimilation to the law of that nation whose com¬ 
mercial interests in this country almost exceed those of all others put together, t It 
was probably with this view that Her Majesty’s Government, in common with the 
other Powers, refused to accept the recent proposal of the Court of Appeal lor the 
total abolition of the Consular jurisdiction in cases of bankruptcy; and yet it is in 
this class of cases almost exclusively that there is any real risk of those conflicts ot 
jurisdiction which M. Lapenna regards as so serious an evil; and I tail to find any 
fresh arguments in M. Lapenna’s Memorandum which ought to induce Her Majesty s 
Government to not only withdraw from the position which they have lately taken up, 
but to advance very far in the opposite direction. I say this without m the least 
desiring to anticipate the final result of the five years’ trial, and desiring most explicitly 
to disclaim any of that distrust of the impartiality of the new Courts to which 
M. Lapenna seems, as I venture to think, rather erroneously to attribute the main¬ 
tenance by the Powers of jurisdiction over then own subjects. 

* The conflicts between the Mixed Courts and the French Consular Court ^ ave neither been rare nor 
unimportant, the French repelling any encroachment upon their jurisdiction with the greatest determination and 
" n S The French here are very jealous of the Mixed Courts, and of their tendency to encroach, and would 

eertainlv not advise any extension of their jurisdiction at the present moment.—O. V. 

+ I quite a ir ree. England, whose commercial interests here are far larger than that of any other Power, has 
allowed the Egyptian Codes to be framed upon a foreign model, which in many respects is entirely different from 

her own laws —C. V. 
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2. The transference from the native C'ourts to the new Tribunals of all civil and 
commercial jurisdiction in cases between natives, opens a far wider field of discussion. 
It abolishes all the native Courts of Justice, and practically supplants them by foreign 
Magistrates. It involves an almost complete revolution in the system of law in this 
country. Indeed, it is in fact hardly anything less than the complete extirpation of 
the native system of justice, and the imposition on a Mahommedan population of the 
whole legal system of a highly advanced European country, to be administered by 
foreigners.* 

Now, except the arguments which I have already noticed from the inconvenience 
of possible conflicts of jurisdiction, and the lack of symmetry in the present system, 
there is absolutely nothing urged in justification of this sweeping change. It appears 
to be assumed, not only that the local Courts are so hopelessly bad as to contain no, 
elements which can in any way be utilized, but also that there will be no difficulty in 
getting the Mahommedan natives to abandon all the legal traditions which are bound 
up with their religion, and arrange all their affairs with one another ivith reference to 
an entirely alien body of legislation. No wonder that a weighty minority of the 
European members of the Court of Appeal hesitated to adopt at once such a revolu¬ 
tionary proposal. M. Abaza sees that one main object to be aimed at in the proposed 
extension of jurisdiction was to protect natives from the illegal acts of public function¬ 
aries of their own Government, and that this would wholly fail unless there were some 
guarantee for the execution of sentences against the Government, which has hitherto 
proved hopeless in the case of foreign suitors. He therefore insists on this cardinal 
point being secured before he enters on the consideration of the more general question, 
and his reserve appears to me perfectly justified. This is, in fact, only one of many 
thorny questions which would have to be met before the proposed extension could be 
accepted. Whether M. Abaza’s solution of the difficulty is the best or not, and 
whether or not the Egyptian Government could, without altogether abdicating its 
authority, allow of such a protectorate over its own subjects to the foreign Representa¬ 
tives, may perhaps be doubtful. The objection of M. Abaza shows that he at any rate 
is not blind to the difficult task Avliich the Court of Appeal had before it in preparing 
an answer to the request of the Kbedive.f 

M. Giaconne’s modification of the scheme of M. Lapenna is far more radical. He 
proposes to confine the extension of the jurisdiction of the new Courts as between 
natives to purely commercial (as distinguished from civil) cases, and this he advocates 
on the intelligible ground that the trade relations of native traders are conducted on 
the same principles as those of others of the same class. If this be so (and I am 
inclined from Avliat I knoAV to believe M. Giaccone to be right), and if, in opposition to 
the opinion of Mr. Scott, it be thought desirable to maintain the distinction botAveen 
the civil and commercial Tribunals, I should see no objection to M. Giaccone’s 
moderate and simple measure of reform, depriving the Consular Courts of their 
present limited jurisdiction in commercial cases. 

The scheme of Mr. Scott differs essentially from that of his colleagues in that, in 
civil and commercial cases between natives, he Avishes to preserve and utilize all the 
native Courts Avhieli now exist, but to subject the sentences of the thirty present 
summary Courts to revision by a circuit of Judges of the Mixed Courts Avliich he 
proposes to institute. He would at the same time give the natives the option of 
having their cases tried by this circuit, or by the native Tribunal of Eirst Instance, 
and the right of final appeal in either of these last instances to the Mixed Court of 
Appeal at Alexandria. And on this Court he would confer also the poAver of 
suspending and punishing Magistrates of all the local Courts. 

This scheme is certainly deserving of the most serious attention. It does not 
pretend to be complete or final, but it makes the best and most economical use of all 
the materials at hand, and could be introduced at once Avithout any very great 
expense or derangement of the system actually in vigour. The arguments Avliich 
Mr. Scott adduces in favour of his scheme would only be Aveakened by repetition; but 
I cannot forbear insisting on the great advantage which it appears to me Avould thus 
be secured. 

* Mr. Cookson’s criticisms upon this sweeping proposal are, I think, very sound. You may graft European 
justice upon Mahommedan law, but you cannot cut down, root and branch, an institution so intimately bound up 
with the religion, traditions, and habits of the people.—C. V. 

t Mr. Abaza’s objection is a very sound one. If great difficulty has been found in enforcing sentences of 
the Court in favour of Europeans against the Government and Da'iras in spite of Consular protection, how much 
greater will the difficulty be to enforce them in favour of natives ; but this is a difficulty that must be overcome 
before any serious administrative reform can maintain itself in Egypt.— C, V. 
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The native Tribunals thus purified, controlled, and educated, would he put on 
their final trial, and the way wotdd he prepared for any more radical reforms which, at 
the end of the five years probation, might he found necessary. Still I cannot help 
expressing very great doubts whether it is possible, or even desirable, to can j the 
change as far as Mr. Scott proposes. He would at once introduce the civil as well as 
the commercial Code of the Mixed Tribunals into all the native Courts. Before this 
could be accepted I think it would be necessary for experts to examine carefully both 
the old and the new law, in order to see wliat amount of radical change would be 
effected by the substitution, and how far it is consistent with the wants and habits ol 
the nation. Bor myself I should prefer to leave the native Judges for the present 
to apply the native law, with an appeal to the Mixed Courts to correct their 

decisions ^ 

The proposed extension of the jurisdiction to civil and commercial cases between 
natives, would logically imply giving the protection of an independent Tribunal for 
natives in their suits against the Government and the Dairas. _ 11ns is a noble object, 
and the Court of Appeal have done themselves honour by their unanimous desire to 
provide for it by an express addition to Articles 10 and 11 of the “ Bxglement 
S’Organisation Judiciaire.”t The need for this protection is in truth so urgent, that, if 
there were no other way of securing it than that here proposed, it might probably be 
well to give the exceptional jurisdiction conferred by these additional words, even 
though it were thought undesirable in other cases to supersede all the Native Civil 

Courts by the new Tribunals. , .. T * i 

But whether this boon can be effectually given by this process would, 1 tear, be 

much doubted by those best acquainted with the country. As is well pointed out by 
Mr. Scott in his separate Report, it is in questions arising out of taxation and land 
that the fellah has especial need of protection against the Government. V hat is 
' wanted here is to give the poor native peasant and tax-payer some independent 
authority at his own door, to whom he can at once appeal. If he he obliged to resort 
to a distant and expensive Tribunal, it is much to be feared that neither lie nor Ins 
witnesses will ever make their way through the Mudir, the Sheik-el-Balad, the Saraf 
and the thousand agents of the Government. All this class of cases arising out ol 
laud and revenue questions would, I venture to submit, bo better kept out of the 
sphere of the new Tribunals, and confided to a distinct staff of Revenue Officers 
appointed bv the European Controller or Inspector-General, and, independent of the 
local authorities, administering a brief and simple Revenue Code to be published in 
every village. One such resident Collector should, in his own district, have summary 
powers to settle, without expense to suitors, all disputes as to assessment and 
collection of taxes. An appeal might lie from him to a higher Board ol Revenue 
composed of Europeans assisted by local Assessors, but appointed by tlie Controllei- 
General and directly responsible to him. This Board might probably, with advantage, 
be made ambulatory, and visit tbe different villages and districts in order to control 
tlie local Collector; and, on points of law reserved by the Board, a final decision 
inioht lie with tbe mixed Court of Appeal. I cannot but believe that some such 
machinery as this would be far more efficacious in this class of cases than to hand 
them over to the Mixed Courts. These Courts would be hampered by the pioccdurc, 
and technical difficulties would often prevent such a prompt and practical decision as 
is required; and the expenses and difficulty of reaching them from the villages would 
be quite sufficient to deter the fellah from resorting to them. Moreover, how could 
tlie European Judges understand tlie many questions which would arise out of local 
custom ? Whereas the Collector would be always on the spot engaged in his one 
work connected with the taxes and land, and it would naturally fall upon him to draw 
up such a “cadastre” as would in itself much simplify and regularize the collection, 

and so prevent injustice and litigation. # 

In ordinary civil cases adequate protection would I believe he afforded to the 
native by extending the jurisdiction of the new Tribunals to all suits against the 
Government and the Dairas, and this remedy might in all cases he opened to the 
suitor. I only venture to think that alone it would not be sufficient. 

Eor the reasons here given, I should strongly deprecate the abolition of the native 
Courts, hut, in certain cases between the native subjects themselves, I would make 
resort to the ncw T Tribunals optional only by agreement between the parties, and in all 

cases against the Government optional in the plaintiff alone. 

3. ^Thc proposal to extend to natives the jurisdiction now possessed by the new 

* How could this be? The Mixed Courts are bound to administer their own code of law. 

•f Tuis object must be attained if real administrative reform is to be introduced. 
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Tribunals, in certain offences against police and municipal regulations when committed 
by foreigners, does not appear, to me, to be open to any serious objections, provided 
that provisions be made that justice be rendered cheaply and rapidly. I should be 
reluctant, on general principles, to give an appeal in the last class of case, except on 
points of law reserved by the Correctional Court; but the point is not probably of any 
great practical importance. 

4. The proposal to give to the Court of Appeal of the new Tribunals sole criminal 
jurisdiction in all those offences by native functionaries as such, which are comprised 
under the general heads of embezzlement, corruption, violence, extortion, oppression, 
and abuses of public authority, is open in a less degree to the objection which I have 
ventured in the last section to urge against a similar extension of powers in civil cases.* 

Here, also, I think, for practical purposes, there ought to be, at least for mere 
petty offences of extortion or oppression arising out of revenue cases, some nearer and 
less august Tribunal than even the Mixed Court of First Instance.! I say nothing of 
tlie Court of Appeal, for that I rather think should be reserved as a Supreme Court for 
points of law, and possibly for the trial of certain high offenders. I would give the 
local Collector summary powers of punishing slight acts of illegality and oppression, 
with an appeal from him to the Board. But at the same time there would, I think, 
be no serious objection to supplementing this more expeditious remedy by the action 
of the new Courts, as proposed by the Article D of the schedule of projected changes 
in penal matters, provided that resort to them were only at the option of the 
complainant. I only venture to suggest that the machinery provided by Article E of 
the same schedule is too ponderous for every-day use. 

5. In order to provide the new Courts with adequate means of dealing with the 
enormous increase in their business, M. Lapenna proposes to increase the number of 
the Mixed Courts of First Instance, and of the members of the Court of Appeal, and 
to supplement those two Courts in places at a distance from them by foreign “ Juges 
Ddlegues a competence etenduc (comme en Algerie).” I confess to not quite under¬ 
standing the extent of the powers of these “ Juges Deldgues,” hut must avow my 
decided preference for the plan proposed by Mr. Scott. 

This gentleman, who, from his previous residence in the country as a professional 
man, and from the constant study which he has made of it in all its relations, is 
probably far better acquainted with its condition and requirements than any of his 
colleagues, proposes, what appears to me, certain very practical remedies for the 
deficiencies of the present system, and desires to bring justice home to the doors of the 
poorer suitors by a system of circuit of Judges of the new Tribunals, who should have 
the powers of the present fixed Tribunals of First Instance in mixed cases. This 
feature in Mr. Scott’s plan, which I believe would be deemed very practical by most 
persons really acquainted with Egypt, is rejected hy M. Lapenna as ill-suited to the 
conditions of the country. The learned Vice-President seems to think, hut I fail to 
in the least understand why, that it would imply the introduction of the whole 
common law of England. With what appears to mo very scant candour, M. Lapenna 
seems to represent this, which is only a mechanical contrivance for ensuring greater 
economy and expedition, as constituting the whole of Mr. Scott’s plan, though in 
reality Mr. Scott’s real and radical difference from M. Lapenna’s proposals lies in his 
desire to preserve, assimilate, and elevate the native Courts and the native Judges, and 
so bring justice home to the natives. 

On the whole, as a means of remedying this greatest defect in the working of the 
new Mixed Courts, I should have little hesitation in preferring in all mixed cases the 
system of circuits of the Court to that of single Delegated J udges, and this alone would 
suffice if the various native Courts were, according to Mr. Scott’s scheme, still preserved 
under proper superintendence and revision..]: 

The other reforms proposed hy the Court of Appeal and Mr. Scott arc matters of 
practical detail in the working of the French system adopted by the Egyptian Codes, 
on which it would be impertinent for me to offer any criticism. 

6. At present the purely criminal jurisdiction of the new Courts is confined to 
offences committed hy or against officers of the Courts themselves, and, in order to 
surround this class of cast's with every possiblo guarantee, the law has added to the 
Court four gentlemen taken out of a limited body of Assessors, selected hy the Consular 
authorities from their respective colonies, on account of their high character and 


* Strong and apparent protection must certainly bo given to the natives against these abuses of power, and 
against any ill consequences of appealing to tbe Tribunals for justice against the local authorities.—C. V. 
t I agree.—('. V. 

j 1 quite agree. Resident Magistrates in outlying provinces would not improbably become petty tyrants.— 

C. V. 

[97j 3 H 
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special qualifications for this delicate and responsible duty. M. Lapenna proposes to 
abolish these Assessors altogether, and to compose the Court of the whole body ot the 
Judges of Appeal, and the only reason given for this change is that the 'majority ot 
the Assessors, as at present chosen, are persons “ of such doubtful antecedents, that 
they cannot be trusted to take part in the decision of trials affecting the honour of 
Magistrates, and “ are likely, to say the least, to be swayed by unhealthy currents ot 

popular imputation a ffects the gentlemen who represent the British nation 

on the list of Assessors, I am in a position most fully and explicitly to repudiate this 
attack on their reputation. I know it to be entirely without foundation or excuse m 
their case and I have every reason to be convinced that as regards the Assessors ot 
other nationalities it is equally unjustifiable. I cannot, therefore, sufficiently express 
mv re<u’ct and astonishment that the learned Vice-President of the Court of Appeal 
should have gratuitously compromised the dignity of the high position which he holds 

by so reckless a statement.* . ... „ 

* j do not dwell upon the slur which is cast upon the foreign Representatives for 

having named persons as Criminal Assessors of the character described by M. Lapenna. 
Their 1 "honour is safe in their own hands. I will only remark further upon this most 
deplorable paragraph in M. Lapenna’s Report that it contains in itself the most 

emphatic condemnation of the proposal ivliich he makes. 

If the reputation of the most respected members of the foreign community is so 
little safe from the reckless attacks of the Vice-President of the Court of Appeal, can 
it be prudent to remove any safeguards which have been thrown around foreigners 

accused of offences against the Tribunal over which he presides ? 

7. The last part in the scheme of the Court of Appeal on which I shall touch is 

one which can hardly be said properly to come within its legitimate scope. 

In sketching the outlines of a plan for the extension of the jurisdiction of the new 
Tribunals it was not necessary to introduce a clause altering radically the mode ot 
appointment of the Judges as agreed upon between the Powers and the Egyptian 

Government. Yet this is what is proposed to be done. _ 

It is part of the machinery for disposing of the great increase of business which 

will be brought into the new* Tribunals by the changes proposed to increase the 
number of the members of the Court of Appeal. This would be undoubtedly neces¬ 
sary ; and according to the system agreed upon by the Powers, and embodied in tU 
“ RMement ^Organisation Judiciaire,” these new members would be named by the 
Egyptian Government on the recommendation of the foreign Powers. 

° The scheme of M. Lapenna proposes to alter all this. lie would crown all the 
other prerogatives of this Court by giving it the power of recruiting its own body 
The new members ought, according to him, to bo selected by the Egyptian Government 
from a list furnished, not by the foreign Powers, but by the Court itself. M. Lapenna 
seems to think I hat there is danger that the foreign Powers null add to the Court 
Judges who have not served that preliminary apprenticeship in the Tribunal ot lurst 
Instance which the present members of the Court have not themselves had. Iliis 
mav be very desirable, but I submit that the matter may be safely left to the discretion 
of the Powers, and that it is not necessary to tie their hands by the insertion of an 

Article in the Codes.t 

And the proposal of M. Lapenna is not in itself without grave dangers. There is 
a possibility, at any rate, of its tending to render the Court of Appeal more dominant 
over the other Tribunals even than it is at present, and it might influence the inde¬ 
pendence of the other Magistrates by motives which ought to be quite foreign to them 

^ Before concluding, I beg every indulgence for these remarks. They have been 
prepared under pressure of time, but they represent convictions which have been long 
in forming. Desiring above all things the permanent improvement of the system of 
■justice I freely acknowledge the benefits of the Judicial Reform; I would only 
protest against the adoption of other sweeping changes without due consideration of 
their effects on the permanent interests of thocountry. ^ ^ OOOKSON _ 

Alexandria, July 8, 1878. 


* I nuite a^ree in Mr. Cookson's comleimution of tins gratuitous anil undeserved attack upon the Assessors. 
T would o q „Tv remark in extenuation of M. L.penna’s conduct that h,s report was a confidential one addressed to 
hi^ superior authority, the Minister of Justice, that it was never meant for publication, and that possession was 

obtained of it surreptitiously.—C. \. 
f I quite concur.—C. V. 

J Quite true. 
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Inclosure 3 in No. 201. 

Messrs. Muller, Carver, and W. Wilson to M. de Martino. 

M. le Doyen du Corps Consulaire, Alexandrie, le 19 Juillet, 1878. 

NOUS, Soussignds, Juges Assesseurs du Tribunal de laRdforme it Alexandrie, avons 
l’lionneur de vous exposer qu’a une reunion de nos colRgues tenue le 16 courant il a 
6t6 decide h la majority qu’ils donneraient lour demission collective par suite des 
imputations calomnieuses et diffamatoires frappant la Colonie Europeenne d’Alexandrie 
tout entihre contenues dans une brochure signee par M. Lapenna, Vice-President d6 
la Cour d’Appel. 

Tout en nous idontifiant avec nos collogues dans leurs sentiments, nous considerons 
qu’en refusant de sieger commo Assesseurs cela creerait de graves difficult^ au cours 
de la justice, ct par consequent nous n’avons pas pu suivre leur determination en 
dormant aussi notre ddmission. 

Nous dirigeons la presente a vous, M. le Doyen, pour vous prier d’en faire com¬ 
munication au Corps Consulaire et on memo temps de notre demande, que MM. les 
Consuls-Gdneraux collcctivement ct individuellement commc protesteurs de l’honneur 
de leurs administres veuillent demander a qui de droit et obtenir la juste satisfaction 
qui est due a la Colonie Europeenne. 

Nous, &c. 

(Signe) L. MtJLLER. 

EDWARD CARVER. 
WM. J. WILSON. 


No. 202. 

Mr. Vivian to the Marquis of Salisbury.—(Received August 2.) 

(No. 260. Political.) 

My Lord, Alexandria, July 24, 1878. 

WITH reference to my despatch, Political, No. 256 Confidential, of the 
20th instant, I have the honour to inclose, for your Lordship’s information, copies 
of the correspondence that has passed between our Doyen, the European Assessors, 
and the Representatives of the European Colony of Alexandria, respecting the 
language used by M. Lapenna, Vice-President of the Court of Appeal, in an official 
Report affecting specially the European Judge Assessors in criminal matters and 
indirectly the whole European Colony from whom they are selected. 

Your Lordship will observe that we have refused to sanction the suspension of 
justice that would result from the resignation of the Assessors, and that wo have 
given them the moral satisfaction of an assurance of our continued confidence in 
them. 

But although this may tide us over the immediate difficulty, and time will thus 
be given for the excitement and indignation of the moment to cool down, I fear that 
the Assessors will never consent to sit on the same bench with M. Lapenna unless 
he makes such ample public reparation as must seriously weaken his position and 
authority as Chief European Magistrate. Moreover, most of the Advocates who plead 
before the Courts of the Reform have joined in the protest against M. Lapenna’s 
conduct, and I hardly see how the relations that ought to exist between the Bar and 
the Chief Magistrate of the Court of Appeal can hereafter be maintained if, even, the 
Judges do not exercise their power of striking the malcontents off the rolls of the 
Court. 

On the other hand, it would be dangerous to the independence and authority of 
the Bench if a Magistrate were to be sacrified to public clamour, and I doubt if any 
proceedings taken under Article XXIV of the “ Rhglomont d’Organisation Judiciaire,” 
which I presume would govern the case, could result in anything but M. Lapenna’s 
acquittal on the ground that his Report to the Minister of Justice was a privileged 
communication. 

This unfortunate incidont may thus have very serious consequences from which 
I hardly see any issue except in M. Lapenna’s resignation, but I should be glad of 
the benefit of your Lordship’s advice and opinion upon the subject. 

I have, &c. 

(Signed) C. VIVIAN. 
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Inclosure 1 in No. 202. 

Extract from the u Echo d’Orient 99 of July 12, 1878. 

Alexandrie , le 12 Juillet , 18 < 8.^ 

A.INSI que nous l’avions annoncd Her, une reunion h, laquelle toutes lcs Colonies 

avaient dtd invitdes a eu lieu ce matin a 11 lieures, a la Bourse 

Un Comitd designd provisoirement s’est de suite foim6, et ll a dtd compose a 

TVTM Gat.tesehi de Eranceschi, Leveau, Oxendiadi, et Solhaune. _ 

M. Mougel Bey a dtd dlu President do ce Comite et a lu immddiatement <. 

protestation suivante:— 


“ M -l e L ® 0 |ou S sign& ,Tuges Assesseurs an Tribunal Mixte d'Alexandrie, et membres 

des diverses Colonies Europdennes— % 

“ Ont l’lionneur de vous exposer ce qui suit:— , ,, A , .... 

“ Un fait dont la gravitd ne yous aura pas dcliappd yient d ptrcrevdlc au public. 

“ Un proiet de modifications touebant divers points des institutions judicianes 
actuelles, &dtd prdpard par un certain nombre de Magistrats do la Cour d Appel, et 
narait avoir dtd transmis au Gouvemement Egyptien. 

P « En demandant que la nouvelle juridiction s dtendc aux affaires entre dtian B ei 
de mdme nationalite, le projet supprime entidrement la juridiction Consulaue et le 

capitulations. ^ ^ ^ c>est que dans tout le cours des ndgociations qui ont 

nrdcddd la Reforme tous les Gouvernements de l’Europe ontproclamd qu lls entcndaicn 
maintenir dans son intdgritd le principe des capitulations, et le Gouvemement Egyptien 
ini miMTip s’est touiours defendu de vouloir y porter attemte. 

‘-Les dvdnemcnts dont l’Egypto est le tbdtee, et le pen de respect pat 
Gouvemement E"vptien pour ces engagements, ne permettent certainemcnt pas 
aujourd’liui de lui° faire de nouvclles concessions et d’affaiblir Vaetion Consulaire^ 

J “ En second lieu, le proiet prdtend reformer la Constitution de la Cliambit 

Conseil et du Tribunal CoLctionnel Special institud prds des *° u ™aux 1Ju-cs et de 
composd par le Rdglement Gdndral convenu entre lcs Puissances de trois Ju 0 cs e 

quatre Assse^c^ de supI , r ; mcr les Assesseurs et do composer la Chambre 

du Conseil ft le Tribunal comme on matiiiro civile aveo appel en tous cas devant la 

C0UI “ II est Evident quo la principale garantio assurde au public par lcs Conventions 
Internationales seratt ainsi supprimdo et les Puissances assurdmont n acccpteront pas 

Un ^^Tfurtoutjctd dans toutc la Colonie une pdniblc surprise, et ce qui 
nous fait unTmp&ieux devoir de protester auprts de vous, ce sent les observations 

aprds avoir affirmd quo les gens qui™ 
•Pcvuto ‘ laissent bcaucoup a ddsirer sous Inen des rapports, et qu ll est dangeicux 
d’abandonner a une majoritd ainsi composdo l’bonneur des Magistrats et 1 mtcgntd e 
leurMugements/ n’hdsite pas en effet a dire que dans le systdime aetuel cercntcm 
rdalitd ‘Vatre ndgociants, industriels ou artistes, ayant la plupart des antecedents 
douteux et pints a se laisser pour la moins influence!’ par le c6td malsam de 1 opinion 

-mihlinue nui forment la ddcision du Tribunal.’ . . 

P “ C’est la une injure qui atteint profonddment dans leur honneur les Assesseuis 

dont on parle et la Colonie Europdenne. . ,, • • rp . i ps , m0 + 8 

“ Nous n’avons pas besoin de ddmontvcr la gravitd de cetto injure, ics mots 

emnlovds parlent d’eux-memes et attaquent dircetement l’bonneur et la probitd des 

Ass P esseurs P Us les frappent dans leur passd, et actuellement ils es considuent comme 

incapables d’impartiality Le moins dont on les accusent est detre prets a laiasei 

infliioiicor Dar le c6t6 malsain dc 1 opinion ! •n n 

« Les Jugcs Assesseurs ne peuvent certainemcnt roster sous le coup d une paieille 

mSUl ^Mais en outre, il est dvident qu’en s’attaquant ainsi a la plupart de ces Jugcs, 
i-; s sur ’des listes dressdes par les Consulats, le Rapport frappe 1 ensemble d 
Colonic Earopdenne, qui est, dailleurs, formeliement ddsignde par la premie phrase que 

l’on vient de lire. 
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« Tous par eonsdquent se sentent profonddment blessds, et l’indignation a gagnd 
la population toute entidre. 

“ Nous n’avons certes pas besoin de nous ddfendre. Une accusation de cette 
nature frappant toute une population tombe d’elle-meme. 

“La Colonie Europdenne d’Egypte est, d’ailleurs, aujourd’hui bien connue en 
Europe, et les circonstances actuelles ont mis plus que jamais en lumiere les qualitds 
qu’elle a ddploydes et qu’elle est obligde de ddployer tous les jours dans sa lutte contre 
le Gouvemement Egyptien. 

“Au reste, l’abstention de la majoritd des Conseillers Europdens nous 
permet d’affirmer que l’opinion exprimde dans le Rapport est loin d’&tre l’opinion 
de la Cour. 

“ Quoiqu’il en soit, il est dvident que ces expressions rdvdlent chez ceux qui se 
les sont approprides, une situation d’esprit alarmante pour les intdrets Europdens. 

“ Les Assesseurs ne peuvent dvidemment plus accepter de sidger dans ces con¬ 
ditions, et les justiciables ne pourront non plus se rdsoudre a soumettre leurs proeds & 
des Magistrats qui ont officiellement manifestd contre leur moralitd ime ddfiance 
injurieuse. 

« Dans cet dtat les Soussignds croient de leur devoir de protester solennellement 
contre l’injure qui leur est faite, et de s’adresser sous la rdserve de tous les droits 
aux Reprdsentants de leurs pays pour qu’ils prennent les mesures ndeessaires afin de 
faire dcarter le projet proposd et faire dloigner les auteurs de l’injure qui a surpris la 
Colonie Europdenne. 

“ Nous vous prions, M. le Doyen, de vouloir bien transmettre copie de la prdsente 
protestation b ebacun de vos colldgues en les priant de l’envoyer it leur Gouvemement. 

“ Et d’agrder l’assurance de notre profond respect.” 

(Signed by nearly 900 of the European Colony of Alexandria.) 

Inclosure 2 in No. 202. 

The European Assessors to M. G. de Martino. 

NOUS Soussignds, Juges Assesseurs des Tribunaux de la Rdforme, tous prdsents 
a Alexandrie, considdrant les imputations calomnieuses et diffamatoires contenues a 
notre dgard et h l’dgard du commerce et de la Colonie d’Alexandrie tout entidre dans 
une brochure signee par M. le Prdsidcnt Lapenna, avons l’bonneur de vous transmettre 

notre ddmission collective. . 

Nous vous prions, M. le Doyen, de vouloir bien commumquer la prdsente ddcision 

& qui de droit et d’agrder l’assurance de notre haute considdration. 

Alexandrie. le 17 Juillet, 1878. 

* (Signd) JULES BLETORI. 

A. NICOLOROULO. 

KLEINMAN. 

A. DERYIEN. 

D. PADOYA. 

RADER. 

SOLHANN. 

RODOCANACHI. 

&c. &c. &c. 


Inclosuro 3 in No. 202. 

M. de Martino to the European Assessors. 

Messieurs Alexandrie, le 22 Juillet, 1878. 

J’AI re<ju et soumis aux Reprdsentants des Puissances en Egypte la lettre en date 
du 19 Juillet, 1878, par laquelle vous nous avez exposd que tout en protestant contre 
certains termes d’un Rapport officiel du Vice-Prdsulent de la Cour d’Appel, vous croyez 
devoir conserver vos fonctions pour ne pas suspendre le cours de la Justice. 

Je suis autorisd par mes colldgues de vous informer, Messieurs, qu’en approuvant 
entidrement votre ddcision, nous pensons vous donner la meilleur preuve de la confiance 

que vous nous inspirez et sur laquelle vous pouvez toujours compter. 
n Veuillez, &c. 

(Signd) DE MARTINO. 


L97] 
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Inclosure 4 in No. 202. 

M. de Martino to the Representatives of the European Colony. 

M . Alewandrie, le 22 Juillet, 1878. 

jTl eu riionneur de recevoir votre p6tition en date du 12 Juillet relative aux 
expressions contenues dans un Rapport de M. le Vice-President de la Cour d Appel. 

^ Conformement au d6sir que vous avez bien voulu m exprimer je me suis empressd 
de remettre ce document aux Reprdsentants des Puissances en Egypte qui en ont pns 

connaissance. Veuillez, &c. 

(Sign6) DE MARTINO. 


Inclosure 5 in No. 202. 

M. de Martino to the European Assessors . 

. Alexandrie, le 22 Juillet . 1878. 

J’Mrecu et smimis aux Repr&entants des Puissances en Egypte la lettre en date 
du 17 TOuSlt par ^cUe vous nous ares exposd que vous croyes devoir tamer votee 
ddmtastoSecthre m raison des termes dans lesquels s’est exprund le Viee-Ptesident 
de Is Tour d’Appel dans un Rapport ofiieiel en parlant des Assesseurs Correctionn s. 

MeTcollt^es etZornouswons jug&, Messieurs, que nous ne pouyons it aueun 
t it e accepter votre admission et laisser ainsi suspendre le cours de la Justice. 

Nous P vous prions done de vouloir bien revenir sur votre decision ct vous trouyerez 
dans cette demande la meilleure preuve de la confiance que vous nous inspires et sur 

laquelle vous'pouvez toujours compter. Veuillez, &c. 

(Sign6) DE MARTINO. 


No. 203. 

Mr. Vivian to the Marquis of Salisbury.— {Received August 2.) 

(N°.263. Political.) Alexandria. July 25, 1878. 

7 WITH reference to my despatch No 260, Political, of yesterday, respecting the 

subject. j have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 203. 

Mr. Borg to Mr. Vivian. 

. Cairo, July 25,1878. 

ssL-r5ra-ssi.vs-4ifx7.frs.s 

sc. ,rrssriSMrf i'a^rass.33 s 

Wraleommercial Judges, Jurors, and Correctional Assessors, who arc members 

ssa* is: rs. 1 —. 
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general meeting of Europeans, which was convoked by public notices for the 24th 
instant. 

This meeting was, in fact, held yesterday at 11 a.h. at the Cafd l’Orient, and was 
attended by about 200 persons, among whom were many commercial Judges, Jurors, 
Correctional Assessors, and several gentlemen of the Bar, and the chair was taken on 
his own initiative by Dr. Rossi Bey. 

After appointing a Committee of members of different nationalities, for the 
purpose of carrying into effect such resolutions as would be adopted, an order of the 
day, to the following effect, was submitted:— 

“ The European Colonies unitedly enter an energetic protest against the insulting 
insinuations contained in the Report addressed on the 24th ultimo to the Minister of 
Justice hy M. Lapenna, and also against the proposed measures of reform, which they 
regard as fatal and ruinous to European interests. They demand satisfaction for the 
insult offered, and determine to submit a counter-project of reform, better adapted to 
the requirements and interests of justice.” 

An amendment was proposed by M. le Moyne, one of the leading Erench 
Advocates, to the effect that “ that portion which has reference to measures of reform 
and to the counter-project should be omitted, and that the meeting should confine 
itself to the reparation due for the insult.” He proposed that “a special appeal 
should be addressed to the Consular authorities, who had on all occasions, and 
especially of late, defended very warmly the interests and honour of their respective 
subjects, and who, he felt certain, would not make default in the present emergency, 
as the European Colony had not become unworthy of continued support.” 

The speech in which this amendment was proposed was repeatedly interrupted by 
loud and prolonged cheers at every mention of the assistance given by the Diplomatic 
Body, and of the sacrifices that have been imposed upon members of the community.] 

M. Eigari, a leading Italian Advocate, in seconding the amendment, proposed that 
“ the protest of the European community should extend also against the other Judges 
who signed M. Lapenna’s Report.” 

This proposition having been accepted, the order of the day as amended was put 
to the meeting, and carried by acclamation; and the meeting, which, I am told, was 
most orderly throughout, dissolved at 12 o’clock. 

I understand that several documents respecting the antecedents of M. Lapenna 
have been communicated to the Erench Consul-General, by whom, I am informed, a 
copy has been forwarded to the Eoreign Minister of Erance. 

I have, &c. 

(Signed RAEH. BORG. 


No. 204. 

The Marquis of Salisbury to Count Menabrea. 

M. l’Ambassadeur, Foreign Office, August 6,1878. 

I HAVE the honour to acknowledge the receipt of the Pro-Memorial which accom¬ 
panied your Excellency’s letter of the 19th ultimo, refering to the desire of the Italian 
Government to know whether Her Majesty’s Government are disposed to view with 
favour a proposal for a meeting next year of a Commission, similar to that of 1869, to 
consider the complete re-organization of the judicial system in Egypt, especially as 
regards tho proposal which was referred to as about to be made to the Khedive by the 
Court of Appeal of tho Mixed Tribunals, that the jurisdiction of those tribunals should 
be extended to suits between Egyptian subjects. 

I have noAV tho honour to inform your Excellency that it appears, from reports 
upon this subject which have been received from ner Majesty’s Agent and Consul- 
General in Egypt, that this extension of jurisdiction is one of the reforms which 
Commission of Inquiry now sitting considers necossary for the purpose of checking 
official extortion, and that the Khedive has anticipated their intended recommendation 
by suggesting this reform himself, and applying to tho Judgos of the Mixed 
Tribunals for their views thereon. 

Under the above circumstances Her Majesty’s Government think it desirable to 
defer any expression of opinion on the question raised in your Excellency’s Pro- 
Memorift, until they have had an opportunity of considering the roport of the Com* 
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mission of Inquiry and the project of judicial re-organization which the Court of 
Appeal intend to submit to the Khedive. 

I am, &c. 

(Signed) SALISBURY. 


No. 205. 

Mr. Vivian to the Marquis of Salisbury.—(Received August 10.) 

(No 264 Political.) Alexandria, July 29, 1878.fl 

y I HAVE the honour to inclose a copy of a sentence given by the Mixed Court 
of Appeal in a suit between two natives, one of whom (the plaintiff) enjoyed American 
protection, by which the Court ordered execution of its judgment to be stayed until 
such time as^the plaintiff should establish before the competent authority his right 
under Article 9 of the Rdglement ^Organisation Judiciaire to sue as a foreigner m 

the of Mr . cookson’s opinion on this point, and I should be glad to 

know if your Lordship concurs in his view that foreign protection m the Ottoman 
Empire gives a protected person every right of a foreign subject m his relations 
towards the local authorities, including the privilege of suing and bemg sued as a 

foreigner in the Mixed Courts. _ ^ ^ 

(Signed) 0. VIVIAN. 


Inclosure 1 in No. 205. 

Arret de la Cour d,'Appel d'Alexandrie, en date du 20 Juin , 1S78. 

Ibrahim Meleka, Appelant, contre Ibrahim Bey Sciamashirgi. 

ATTENDU en fait que sur l’instance introduite aupr&s du Tribunal Civil du 
Caire par Ibrahim Meleka, administre Amdricain, k l’encontre du sujet local Ibrahim 
aT&ubitgi. 1° Tribunal, jugeant par d«aut du ddfendeur faiite do com- 
paraltre, a, par jugement du 15 Janvier, 1877, coadanme Ibralum Bey Sciamashirgi 
payer a Ibrahim Meleka la somme de 12,161 piastres Torques, solde d une obligat 
souscrite par le ddfendeur en faveur de Mika'il Habit et cddde par celui-ci au demandeur 
le 22 Novembre, 1876; qu’il l’a de plus condamne aux intdrdts a 12 pour cent a partir 

du 30 Ddcembre, 1876, jour de la demande en justice, et aux depens. 

Qu’en date du 4 Avril, 1877, Ibrahim Bey Sciamashirgi a fait opposition a la 

decision prdcitde h lui signifide le 29 Mars de la m&me annde. .. 

Que P statuant sur la dite opposition, le Tribunal, par jugement rendu contradic- 

toirement entre les parties le 16 Mai, 1877, a rejetd 1 exception dincompdtence 
proposde par l’opposant ddfendeur, retenu sa competence et deboutd le demandeur 

Ibrahim Meleka des fins de sa demande avec condamnation aux depens. 

Qu’en date du 4 Octobro, 1877, Ibrahim Meleka a relcvd appel de cette decision 
eoncluant k ce qu’il plfft a la Cour annulcr et mettre k ndant le jugement attaqud, 
condamner Ibrahim Bey Sciamashirgi i\ payer au eoncluant 1 2,161 piastres l\irques, 
montant de la crdance a lui cddde par Mika'il Balieb, ensemble les mtdrets de cette 
Bomme a 12 pour cent l’an, k partir du jour de la demande; le condamner de plus aux 

frftlS ^to^^rap^^^l^cause^raudien^du 13 courant, l’intimd n’dtant pas reprd- 
sentd M. Mathieu, au nom de l’appelant, a conclu k ce qu ll soit donnd ddfaut, 
contre l’intime, faute de comparaitre, et k ce que le bdndfice des conclusions exposdes 

d ° nS XtaT'Zht^lcvLT^rr'omier, luges le ddfendeur Ibrahim Boy a 
soulevd 1’incompetence du Tribunal Mixtc du Caire pour connaltre do i action nrtentde 
h son encontre par Ibrahim Meleka; qu’il a basd cette exception sur ce que les parties 
dtant toutes deux indigdnes les Tribunaux locaux dtaient souls competents pour con- 

“ W Que 1 r S lo°TO 8 d ! S“ 8 oortiflcat ddlivrd par le Consulat-Gdudral dos Etate Unis 


d Ain4rique et reconnaissant k Ibraliim. Meleka la quality de prot<$g6 Am^ricain, le 

Tribunal a rejetd le ddelinatoire d’incompdtence, retenu sa competence et statud au 
fond. A 

Qu’en appel l’intimd Ibraliim Bey Sciamashirgi a fait ddfaut. 

Attendu que les exceptions d’incompdtence sont d’ordre public; qu’elles peuvent 
etre proposdes en tout dtat de cause et dtre meme soulevdes d’oflS.ce. 

Qu il doit en etre ainsi a plus forte raison lorsqu’il s’agit d’une exception basde sur 
un ddfaut absolu de juridiction. 

Attendu que 1 Article 9 du Rdglement d’Organisation Judiciaire, en fixant les 
nmites de la compdtence des Tribunaux Mixtes en Egypte, a restreint cette compdtence 
aux contestations en matidres civile et commerciale entre indigenes et dtrangers, et 
entre dtrangers de nationalitd diffdrente en debors du statut personnel. 

Que le rdglement n a fait d’exception en principe qu’en ce qui concerne les actions 
rdelles immobilidres quil a soumis k ia juridiction des nouveaux Tribunaux alors mdme 
que les parties appartiennent a la mdme nationalitd. 

Que Taction portde devant le Tribunal Mixte du Caire par Ibrahim Meleka 

poursuit le paiement d’une creance par le ddbiteur Ibraliim Bey Sciamashirgi, su]et 
local. 

Que d&s lors les Tribunaux de la rdforme ne sam’aient 6tre competents en l’csp&ce 
que pour le cas oh Ibrabim Meleka serait ctrangcr. 

Attendu que la question de savoir si, par le fait de sa protection 6trang6re, 
Ibrahim Meleka pout etre considdre comme etranger aux termes de 1’Article 9 du 
lldglement precite, est une question de droit international qui ne saurait etre rdsolue 
par les lribunaux Mixtes; quelle no saurait l’etre que par le GouvemementEgyptian 
d accord a\ ec le Gouvernemcnt qui en 1’cspece a accorde la protection a l’appclant. 

. Attendu que 1’intimd, quoique regulidrement assignd, n’a comparu ni en personne 
m par representant. 

Donne defaut contre l’intimd faute de comparaitre. Ordonne avant dire droit a 
1 appelant Ibrahiin Meleka de sc pourvoir ainsi qu’il avisera devant l’autoritd compd- 
tento pour faire decider la question de savoir s’il doit 6tre considerde comme dtranger 
aux termes de 1 Article 9 du lldglement d’Organisation Judiciaire. 

Rdserve les dopens. 


Inclosure 2 in No. 205. 

Mr. Coohson to Mr. Vivian. 

T ,, Alexandria, July 25, 1878. 

. } have tlie honour to acknowledge yours of the 17th instant, requesting mv 
opinion on a judgment of the Mixed Court of Appeal in the case of Ibrahim Meleka 
v. Ibrahim Bey Sciamashirgi, by which the Court declined to decide whether an 
Ottoman subject under foreign protection has the right, under Article 9, Tit. I 
Rdglement d Organisation Judiciaire of the Egyptian codes, to sue as a foreigner in 
the Mixed Tribunals. 

In the case before the Court the plaintiff was an Ottoman born subject under the 
protection of the United States of America, and before ordering execution of the 
judgment by default, given in his favour, the Court orders the plaintiff to take 
measures to establish before the competent authority his claim to be treated as a foreign 
subject. ° 

The reasons for this order arc, I venture to think, with every deference to the 
Court, rather obscurely expressed. If the judgment means that the Court is not 
competent to decide the general question whether a local subject duly registered in a 
foreign Consulate as under protection of the foreign Power is entitled to sue as a 
foreigner before the Mixed Tribunal, then I venture to think this is a mistake. Every 
Court is sole judge of its own competence, and I cannot see how the Court of Appeal 
can, without a virtual denial of justice, refuse to decide this more than any other point 
of international law arising out of a dispute about its competence. The Court can 
hardly have intended to say that it awaits, before pronouncing judgment, a formal 
interpretation by the Powers interested—in this case the United States and Egypt—of 

the meaning of the term “ dtranger ” in Article 9 of the “ Rhglement d’Organisation 
Judiciaire.” 

If, on the other hand, the judgment intends to argue that in this particular case, 
as the fact of the right of the plaintiff' to the character of a foreign protected subject 
L 9 ?] 3 IC 
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is contested by the defendant, it ought to he established by proof, not merely that the 
plaintiff is registered in the United States’ Consulate as under that protection, but also 
that his claim to be so registered has been expressly admitted by the local authorities; 
then it appears to me the Court, in claiming the right to go behind the primd facie 
evidence of the plaintiff’s national character afforded by the Consular Certificate of 
Registration, has gone contrary to the very principle on which its own decision is 
based, viz., that it cannot unsettle a question of international law already determined 
by the sovereign Powers interested; for it lias required evidence of what, I submit, 
ought to have been taken for granted until disputed by the Egyptian Government 
itself, viz., the correctness of the Register of the American Consulate. 

The Court has, in fact, taken upon itself to decide a question of international law 
already settled by the virtual acquiescence of the Egyptian Government in the claim 
of the United States’ Consulate to extend its protection to the plaintiff Ibrahim 
Meleka. And I do not see how the Court of Appeal, in the case before it, proposes 
that the plaintiff should prove his right to American protection in any other way than 
he has done. Is it intended that in every case where a local subject is registered as 
protected by a foreign Consulate, the protected person should produce, what does not 
in any case in fact exist, an express admission by the Egyptian Government of his 
right to foreign protection ? and so wait until the question of his right to foreign pro¬ 
tection, however long it may have been settled, lias been reopened and determined 
afresh. And if he does not produce this admission, is he, as plaintiff, to be without 
remedy for any civil wrong committed against him by a local subject ? Eor it may be 
assumed that lie would not falsify his own claim by suing in the local Courts. 

But if the other interpretation which I have ventured to put on this judgment be 
correct, and the Court of Appeal declares its incompetence until the Powers interested 
have given an authoritative decision whether a local subject under foreign protection 
is entitled, under Article 9 of the “ R^glement d’Organisation Judiciairc,” to sue as a 
foreigner in the mixed Courts, it may be necessary for this decision to be given; and 
unless there is to he an entirely new rule laid down, there can be little doubt what it 
ought to be. It is as much a part of international usage as the Capitulations them¬ 
selves, and as much one of the privileges under the Capitulations guaranteed by 
specific Treaties, that foreign protection in the Ottoman Empire should give to the 
person protected all the rights of a foreign subject in his relations with the local 
authorities. And one of the most important of these rights, if not the most important, 
is that of suing and being sued in the Consular and local Courts as a foreign subject. 
The records of this, as well as of almost every other Consular Court in the Levant, 
afford numerous examples of this right having been exercised, and acknowledged 
explicitly and implicitly by the local authorities. It is true that formerly very great 
abuses existed in the extension of foreign protection to local subjects on all sorts of 
pretences and from all sorts of corrupt motives. But in no singlo case that I know of 
has the principle of their equality in point of rights with the natural subjects of foreign 
Powers been even disputed by the Ottoman Government. 

Whether it may bo desirable to abrogate altogether this privilege of according 
protection to local subjects or strictly to confine it to those who are in the actual 
employ of the foreign Consulates is a question of general policy open to much argu¬ 
ment. But at any rate the privilege cannot be logically withdrawn from the foreign 
Consulates in Egypt while it is admitted in other parts of the Ottoman Empire. 

I may observe that, practically, this question affects British interests less than 
those of most nations. The number of local subjects now enjoying British protection 
is very limited, and is, fortunately, diminishing every day. 

I have, &c. 

(Signed) CHAS. A. COOKSON. 


No. 206. 

Mr. Vivian to the Marquis of Salisbury.—(Received August 10.) 

(No. 265. Political.) 

My Lord, Alexandria, July 30,1878. 

WITH reference to my despatch, Political, No. 260, of the 24th instant, I have 
the honour to inclose a copy of a letter addressed to our Doyen by the Jurymen and 
Assessors of the Mixed Court at Cairo declining to perform their official duties until 
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ample satisfaction has been obtained for M. Lapenna’s language respecting their 
antecedents and character. & 

The Alexandrian Assessors have not yet consented to take back their resignations, 
and a letter from M. Lapenna which has been published, stating that his language 
has been “ misinterpreted,” has, I fear, done no good. ° 6 

The English are the only .Assessors who have not sent in their resignations, but 
they even require as a condition of continuing to perform their duties that proper 
reparation shall be made for what they term a gratuitous insult. 

I have, &c. 

(Signed) C. VIVIAN. 


Inclosure in No. 206. 

Letter addressed to the Doyen of the Consular Body at Alexandria. 

M. le Doyen, 

LES Soussignes, Juges Assesseurs et Jures du Tribunal Mixte du Caire, 

Ont 1’konneur de vous exposer ce qui suit:— 

La publication du Rapport de M. le Dr. Lapenna, Vice-President de la Cour 
d Appel, au sujet de certaines modifications a la constitution des Tribunaux Mixtes en 
mati&re penale, a rev616 des appreciations outrageantes et injurieuses qui atteignent 
dans leur honneur et dans leur (lignite les Juges Assesseurs et les Colonies en 
general, 

Le projet qui accompagne ce Rapport a obtenu l’adhesion des Magistrats indigenes 
et de deux autres Europeens de la Cour. 

La gravite de ce fait a douloureusement emu les Soussignes et les Colonies 
Europeennes. 

Leur honneur et leur dignitd ne peut leur permettre dcsormais de remplir les 
fonctions auxquolles ils avaient eu l’honncur d’etre appcles par les votes de leurs 
conationaux et le choix de leurs Consuls respcctifs jusqu’a ce qu’une edatante 
reparation ne leur soit donnee contre les insultes du Chef de la Magistrature et de 
certains de ses collogues. 

Dans ces conditions les Assesseurs Soussignes formulent leurs protestations 
solennclles et vous presentont, M. le Doyen, leurs demissions des fonctions d’Assesseurs 
et de Jur6s, qu’ils ne retircront qu’aprfes une reparation digne et corrcspondante h 
la gravite de l’injure. 

Les Soussignes vous prient, M. le Doyen, de vouloir bien transmettro copie de la 
pr6sente a vos collogues et au Ministre de la Justice du Gouvernemont Egyptien. 

Caire, le 21 Juillet, 1878. 

Rccevez, &c. 

CSignd) GHISI. 

L. HOLZ. 

M. BUTSCHNEIDER. 

J. A. KIEMAST. 

G. BIANCHI. 

— ELEMENT. 

M. BAJOCCHI. 

— CASTEL. 

A. EROLI. 

H. MAYER. 

S. KALZEN STEIN. 

R. KUSTER. 

E. GARCIAS. 

GIOV. GARCIAS. 

JAMES BROADWAY. 

G. MAMILIDES. 

CESARE LUZZATO. 
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No. 207. 

Mr. Vivian to the Marquis of Salisbury.—(Received August ! 0.) 

(No. 266. Political.) 

My Lord, Alexandria, July 30,1878. 

I HAVE consulted Mr. Cookson, Her Majesty’s Consul and principal Judge in 
Egypt, upon Sir Julian Pauncefote’s despatch No. 118 of the 14th ultimo, stating, with 
reference to .the liability of foreign Consular officers to the jurisdiction of the 
Tribunals of the Reform in Egypt, that the Secretary of State is of opinion that under 
present circumstances British Consular officers are subject to the jurisdiction of these 
Courts, and that although Her Majesty’s Government have reserved to themselves the 
right to claim the exemptions in this respect enjoyed by Prance and Germany, there 
is no reason for doing so at the present moment. 

Mr. Cookson and I agree that this decision, if it were maintained, would very 
seriously affect the position hitherto held by British Consuls in Egypt (who are also 
Magistrates), in their relations towards the Courts of the country, and would place 
them in an inferior position in point of privilege to the Consuls of other Powers. 

Moreover, I am not aware that the Courts of the Beform have ever pretended to 
assume any such jurisdiction over foreign Consuls to the extent contemplated by Her 
Majesty’s Government; the inclosed letter from Count Maurogua, the German Judge 
of the Court of Appeal, shows, I think, that the Court admits the immunity of foreign 
Consuls from its jurisdiction, unless they seek to avail themselves of it, and that the 
position of Consular officers of Powers who have not claimed the special privilege 
accorded to Prance and Germany by the Protocols of the 10th November, 1874, 
remains unchanged in this respect from what it was under the Capitulations, and 
Mr. Cookson, I apprehend, correctly states, in agreement with the views of Count 
Maurogua, what that position was, viz., that a Consul cannot be sued before the 
Mixed Court as a defendant, but that if he voluntarily seeks its assistance lie thereby 
accepts its jurisdiction for the special case. 

I therefore venture to recommend Mr. Cookson’s opinion, of which I inclose a 
copy, to the serious consideration of Her Majesty’s Government before a final decision 
is adopted which will deprive British Consuls of an important privilege they have 
hitherto enjoyed in common with the Consuls of all other foreign Powers. 

I have, &e. 

(Signed) C. VIVIAN. 


Inclosure 1 in No. 207. 

Count Maurogua to Mr. Vivian. 

M. le Consul-General, Alexandrie, le 20 Mai, 1878. 

J’AI l’honneur de vous communiquer la copie de l’Arr&t du 16 du mois quo vous 
m’avez demandde. 

Je me permets d’expliquer encore en peu de mots cet Arret. 

II est basd sur la consideration quo les Conventions n’ont pas entendu sauvegarder 
uniquement l’immunitd des Agents, Consuls-Gdndraux, &c., de nc pouvoir etre cites 
comme ddfendeurs devant les Tribunaux de la Rdforme, mais qu’elles ont voulu les 
soustraire h tout poiut de vue a la juridiction de cos Tribunaux. 

Cette consideration esi fondde sur ce quo les Conventions ont dtabli qu’en ce qui 
concerne les Agents, l’dtat des clioses tel qu’il dtait au moment de l’entrde on fonction 
des nouveaux Tribunaux, devait etre maintenu dans toutc son intdgritd, et qu’il soit 
de plus expressdmcnt ddclard quo les Agents no scront pas justiciables des dits 
Tribunaux. 

En prdsence de cette prescription formellc la Com’ a, par son Arret du 16 du mois 
proclamd son ddfaut de juridiction a l’dgard des Agents, Consuls-Gdndraux, &c. 

Et il ne saurait en etre autrement. 

Car celui qui saisit un Tribunal d’une demande, accepte sa juridiction, devient par 
le fait justiciable de ce Tribunal, et ne saurait, a moins quo la loi n’dtablit le eontrairc, 
so soustraire en partie aux dispositions ldgales que le Tribunal est appeld h appliquer 
indistinctement a tout justiciable. 

II s’en suit qu’on devrait pour le cas oh les Agents, Consuls-Gdn6raux, &c., 
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seraient admis a se presenter comme demandeurs devant les Tribunaux de la Reforme, 
reconnaltre a ceux-ci le droit de les condamner aux ddpens, lors du rejet de la demande 
(Article 118 du Code de Procedure) aux amendes ordonndes par la loi pour le cas du 
rejet d’une tierce opposition ou d’une requete civile (Articles 423 et 431 du memo 
Code), de ddlivrer a leur dgard un titre exdcutoire sur le vu de la taxe du President 
(Article 121 du dit Code), toutes choses qui pourraient donner lieu a de graves incon- 
vdnients qu’dvidemment ou a voulu prdvenir et qui de plus paraissaient incompatibles 
avec le principe proclamd par les Conventions, a savoir, que les Agents ne seront pas 
justiciables des nouveaux Tribunaux. 

La Cour ne saurait pas davantage que toute autre personne prdtendre a l’infailli- 
bilitd de ses decisions. En rendant son Arret l’idee de rcpresailles lui est restde 
completement dtrangere. 

Elle a cru devoir sc tenir a une interpretation stricte du texte des Conventions, 
que ne lui permettait pas d’interpreter dans un sens autre l’intention des Parties 
Contractantes. 

Je saisis, &c. 

(Signd) MAUROGUA. 


Inclosure 2 in No. 207. 

Mr. Cookson to Mr. Vivian. 

Sir, Alexandria, July 25, 1878. 

I HAVE the honour to acknowledge receipt of your despatch No. 106 of the 19th 
instant, inclosing for my observations thereupon copies of correspondence with the 
Secretary of State for Foreign Affairs respecting the question of the liabilities of 
foreign Consular officers in Egypt to the jurisdiction of the Tribunals of the 
Reform. 

I observe that his Lordship is of opinion that under present circumstances British 
Consular officers in Egypt are subject to the jurisdiction of these Courts, and that 
though Her Majesty’s Government have reserved to themselves the right to claim 
the exemptions in this respect enjoyed by France and Germany, there is no reason for 
doing so at the present moment. 

This decision of Her Majesty’s Government altogether alters the position which 
British Consular officers have hitherto held in their relations to the Courts of the 
country. 

It is obvious that the result of it is that Her Majesty’s Consuls are placed in a 
position distinctly inferior in point of privileges to those of other Sovereigns, and I 
cannot but fear that this may lead to consequences much to be deprecated. In this 
as in other Oriental countries, much of the rightful and necessary authority of a 
public functionary or magistrate depends upon the dignity and respect conceded to 
him, and hardly anything would, I believe, be more fatal to this than the spectacle of 
his being cited before the Mixed Courts as defendant (in a civil, or, as might happen, 
even in a criminal cause). The rule by which Consular officers are exempt from the 
local jurisdiction has been recognized as the basis of the whole system of international 
usage in the Ottoman Empiro. And if the Capitulations are to be done away with, I 
humbly submit whether it is not desirable that this should be done plainly and directly, 
and not by an informal interpretation. 

And it should be remembered, Sir, that the judgment of the Court of Appeal 
which gave occasion to your present correspondence, whether right or wrong in itself, 
is far from implying any such consequence as the opinion of Her Majesty’s Secretary 
of State would sanction. That judgment gave, as the ground of its decision, that the 
Belgian Consul could not sue as plaintiff in the Mixed Courts, that he was expressly 
excluded by the terms of the Protocol according to which Consular officers of Belgium 
are not justiciable by the new Tribunals. But there can, I venture to think, be little 
doubt that the Court would not have been justified in coming on these grounds to the 
same conclusion in the case of a British Consular officer. The privileges accorded to 
him by the Capitulations and by international law aro not affected by the Court’s 
interpretation of the Protocol, because Her Majesty’s Government have not yet 
availed themselves of its terms. And they are, I confidently submit, as little touched 
by anything in the “ Rt^lemcnt d’Organization Judiciaire,” which alone has modified 
the former rights of foreigners to all the privileges of extra-territoriality in Egypt. 
According to all the authorities on international law, a Consul in the Levant is on the 
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footing of a Diplomatic Agent, and entitled to tlie immunities belonging to that 
character. I need only cite here Dr. Abdy’s edition of Kent’s International Law at 

page 133-4, and Twiss’ Law of Nations, vol. 1 , page 317. . 

b These rights of Consuls in the Levant being, therefore, part of international law, 

cannot be taken away except by express words in a Treaty, and no such words are 
found in the “ R^glement d’Organisation Judiciaire. 1 he general terms in Article 9 
of the Rbo-lement, “ Ces Tribunaux connaitront seuls de toutes les contestations en 
mattore civile et commerciale entre indigenes et Grangers et entre strangers de 
nationalitos diffdrentes,” do not include Consuls m the Levant more than they would 
include Diplomatic Agents, as this class of persons is here expressly excluded by the 

eeneral rules of international law. J „ ,. , ,. .. 

I submit, therefore, with the greatest deference, that the stipulation in the 

Protocols of the 10th November, 1874, and the 5th May 1875 protecting; the rights 
of Consuls, was only declaratory of the law as it would have stood after the judicial 
reform without those Protocols, and, therefore, that whether Her Majesty s Govern¬ 
ment thinks it desirable or not at the present moment to claim the privileges wujch 
they are entitled under these Protocols, the immunity of British Consuls from the 
jurisdiction of the new Courts still exists in law, though of course it would have in 
every case to be waived, if the present decision ot Her Majesty s Government is 

maintained.^t ^ question raised p> y th e decision of the Court of Appeal 

as to the correct interpretation of the Protocols. But I am hound to say that I cannot 

accept the interpretation put upon them by that decision. 
r I have, &c. 

(Signed) CHAS. A. COOKSON. 


No. 207*. 

Count Deym to the Marquis of Salisbury.—(Received August 10.) 

M Ip Mirnuis Belgrave Square , le 8 Aout, 1878. 

LOBS de la reorganisation judiciaire en Egypte, les conditions de 1 adhesion du 
Gouvernement Imperial et Royal ont 6to stipules par un Protocole signe le 28 Mai, 

^ D’aptos ce document, ainsi que d’aptos le Protocole analogue declarant 1 adhesion 
du Gouvernement Prangais en date du 10 Ddcembre, 1874, les lmmumtos des Consuls, 
leurs privileges, leurs prerogatives, et leurs droits exdcutifs sont expressdment reconnu , 
et les Consuls memes sont qualifies dans ces documents ‘ de ne pas etre justiciables 

L’interprdtation donnee recemment par la Cour d’Appel d’Alexandrie a ces stipula¬ 
tions, et notamment aux termes du passage que je viens de citer, n est nullement 
satisfaisante, vu que selon elle les Consuls etrangers ne pourraient m fane justice m 

redamer leurs droits devant les Tribunaux Mixtes. . . , . n , 

En consequence, les Agents Diplomatiques de l’Autriche-Hongne, de la Grande 
Bretagne, de la Prance, et de l’Allemagne ont cru de leur devoir dappeler 1 attention 
de leurs Gouvemements respectifs sur cette question, et de leur proposer 1 adoption, 
par commun accord, d’une “declaration interpretative des stipulations contenues 
dans les deux Protocoles sus-mentionnes, sur lesquels sont bashes les Conventions 
analogues des autres Puissances avec le Khedive. Cet arrangement serait noti e, avec 
le texte de la Declaration, au Yicc-Roi, et a cette occasion 1 extension des immumtes 
Consulaires serait lixee dans les termes excluant absolument toute possibilito d une 

fausso interpretation de la part des Tribunaux. , 

En ce qui concerne specialement l’interpr6tation donnee par laMite Com d Appel 
A l’expression “ justiciable,” 1’Agent Imperial pt Royal est d’avis qu elle pouvrait 
donner lieu a des malentendus du point de vue jundique et dthymologique, et qu on 
pourrait en deduire evcntuellement la negation du droit des Consuls en Egypte e 

porter plainte devant les Tribunaux du pays. 

En admettant memo que cette apprehension soit exagdrde, parce que dans le cas 

de l’acceptation du point de vue de la Cour d’Appel, la competence judiciano qui 
rdgissait avant l’introduction de la rdfovme de justice ne subirait aucun chaiigement, ll 
serait toutefois possible que la question de competence serait differemment luterptotoe 
de la part des Tribunaux. En vue d’une pareille circonstance. il ne parait pas 
inopportun que cette question soit examinee par les Puissances mteressdes, et que 
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celles-ci s’entendent sur la manure de prendre position k cet egard vis-k-vis du 
Gouvernement du Yice-Roi. 

De meme il serait important dans l’intoret des Consuls en general et afin de faire 
face aux tendances se reproduisant mainte fois en Egypte de prejudicier la position 
favorisde dont jouissent k 1 heure qu’il est les organes Consulaires, de faire sousentendre 
au Gouvernement du Khedive, pour la direction des Tribunaux, que la position des 
Consuls n a ete nullement alt6r6e par l’introduction de la rdforme judiciaire, ainsi qu’il 
est expressement declare dans le Protocole Austro-Hongrois, et dans le Protocole 
Erangais, et que les Puissances sont simultanement rdsolues h maintenir dans toute 
leur etendue ^ les immumtes de leurs Reprdsentants Consulaires sanctionnees par le 
droit international et les Trails, et bashes sur Pusage. 

II ne sagirait cependant pas precis6ment a cette occasion d’une enumeration 
speciale de tous les points compris dans les immunites, vu qu’une pareille specification 
ne pourrait gu^re suffire pour tous les cas qui se presenteraient eventuellement, et que 
par contre elle poumiit m6me servir d’appui aux tendances contraires pom rendre, le 
cas echeant, plus difficile la reclamation et la sauvegarde de certains prerogatives. 

Le Gouvernement Imperial et Royal avant de prendre une resolution definitive k 
ce sujet, attacherait un grand prix h connaitre la manidre de voir du Gouvernement de 
la Reine en la question dont il s’agit, et dont votre Excellence sera sans doute deja 
informee par les fonctionnaires Britanniques en Egypte. 

Je me permets, par consequent, de soumettre k ^appreciation de votre Excellence 
ce qui precede, en la priant de vouloir bien me faire connaitre l’accueil que trouverait 
aupr£s du Cabinet Royal le projet dont s’oeeupe le Gouvernement Austro-Hongrois. 

Veuillez, &c. 

(Signd) COMTE DEYM. 


V 
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No. 208, 

The Marquis of Salisbury to Mr. Vivian. 


(No. 157. Political.) 

Sir, Foreign Office, August 23, 1878. 

I IIAYE carefully considered your despatches Nos. 260, 263, and 265, Political, 
of the 24th, 25th, and 30th instants, relative to the publication of certain passages in 
a confidential Report of M. Lapenna, Vice-President of the Court of Appeal, reflecting 
upon the character of the European assessors of the Reformed Courts, and upon the 
European community in Egypt generally. 

It is much to he desired that such reparation may he made by M. Lapenna or 
the Egyptian Government as will satisfy the natural indignation which lias been 
produced by this incident. 

Having regard, however, to the confidential nature of the Report, and to the fact 
that it Avas surreptitiously obtained, the circumstances do not seem to me to justify 
any official demand on the subject, and I am inclined to doubt whether diplomatic 
action will tend to soothe the angry feelings that have been excited. 

You Avill do Avell, therefore, to abstain from mixing yourself up in the matter 
more than is necessary, in order to avoid separating yourself from the rest of your 
colleagues, and you will advocate as far as possible a course of conciliation. Should 
circumstances render it necessary in your opinion that some action should be taken, I 
should Avisli you first to communicate with me by telegraph. 

I am, &c. 

(Signed) SALISBURY. 


No. 209. 

Mr. Vivian to the Marquis of Salisbury.—(Received August 27.) 

<No. 276. Political.) 

My Lord, Alexandria , August 15, 1878. 

IN my despatch No. 197 of the 30th May last, I reported that I had carried out 
your Lordship’s instructions respecting the dispute betAveen the Consular and Mixed 
Courts in regard to the right of jurisdiction in ccrfain cases of bankruptcy, by 
informing the Egyptian Government that Her Majesty’s Government considered that 
the tribunal first seized of a bankruptcy should be deemed the proper forum in which 
all subsequent procedure should take place, and that an Article cstablisliing this 
principle might be added to the Egyptian Codes, with the consent of all the PoAvcrs. 

The French Government, whose persistent objection to vesting in the Mixed 
Tribunals an exclusive jurisdiction in cases of bankruptcy had led Her Majesty’s 
Government to acquiesce in the above arrangement, instructed their Agent here to 
address a note in the same terms as mine to the Egyptian Government. 

But the German Government expressed a preference for the view to Avhich Her 
Majesty’s Government originally inclined of surrendering all jurisdiction in bank¬ 
ruptcy cases to the Mixed Courts ; and I noAV learn from my Italian colleague that his 
Government have expressed themselves very decidedly in favour of the same view. 

Thus the opinions of the Powers are divided upon this question, and the arrange¬ 
ment proposed by France and acquiesced in by England cannot be embodied, as your 
Lordship suggested, in the Egyptian Codes with the consent of all the Powers. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 210. 

Mr. Vivian to the Marquis of Salisbury.—(Received September 6.) 

(No. 292. Political.) 

My Lord, Alexandria, August 28,1878. 

MY Italian colleague has communicated to me the substance of the instructions 
he has received from his Government, first, respecting the quarrel between M. Lapenna, 
Vice-President of the Court of Appeal, and the European Judgo Assessors, arising out 
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of tlie slighting terms in which M. Lapenna had spoken of them in a Report- 
addressed to the Ministry of Justice; and, secondly, as regards the decision of the 
Court of Appeal that foreign Consuls could neither sue, nor be sued, before the 

Tribunals of the Reform. . 

The Italian Gover nm ent decline to interfere in the “ Lapenna incident, leaving 
it entirely to the Egyptian Gbvemment to take such measures as they may think 
proper to protect the honour and dignity of their Magistracy, and to prevent public 
tranquillity and the regular course of justice from being disturbed; and with respect 
to the position of the foreign Consular Body towards the Courts of the Reform, as 
defined by the recent decision of the Court of Appeal, the Italian Government are of 
opinion that the rights of the Consuls remain the same as before the institution of 
judicial reform, and that the proper “ forum ” for foreign Consuls and foreign 
religious corporations should be either the Consular Courts or the local Tribunals,. 

according as the Consuls or corporations are plaintiffs or defendants. 

I have, &c. 

(Signed) C. VIVIAN. 


No. 211. 

The Marquis of Salisbury to Mr. Lascelles. 

(No. 179.1 

gjp Foreign Office, September 24, 1878. 

* I THOUGHT it right to consult the Law Officers of the Crown on the question 
raisecl in Mr. Vivian’s despatch No. 264, Political, of the 29th ultimo, with regard to 
a judgment recently pronounced by the Court of Appeal of the Mixed Tribunals in 
Egypt, to which Mr. Cookson took exception as affecting the right of local subjects 
protected by foreign Governments to sue or be sued by other local subjects not 

enjoying such protection in the Mixed Tribunals. < 

I do not understand the judgment in question as denying this right, but only as 
deciding that before it can be exercised, proof must be adduced by the protected 
subject of the assent of the local Government to such protection, and to the rights 

which flow therefrom. 

In re<*ard to this point, I may observe that in 1859 a question arose oi extending 
British protection in Egypt to a M. Giro, a native of Lemnos. It was decided on 
that occasion that, “ bearing in mind the peculiar relations between Egypt and the 
Porte, M. Giro might properly receive British protection in Egypt, unless the Egyptian 

authorities objected.” . . . ,. , _ , , 

The Law Officers have expressed their opinion, m which I concur, that there is 

nothing in the judgment of the Court of Appeal which militates against the rights 

of foreign Powers in relation to protected native subjects. 

I am, &c. 

(Signed) SALISBURY. 


No. 212. 

The Marquis of Salisbury to Count Deym. 

M. Cliargd d’Affaires, Foreign Office, October 15, 1878. 

I LEAR N from the communication made by you a short time ago that your 
Government iB desirous of ascertaining the view taken by that of Her Majesty of the 
question raised in the Circular of ChCrif Pasha of the 19th March, as to the inter¬ 
pretation of Article 9 of Title 11 of the R6glemcnt d’Organisation J udiciaire with 
reference to the criminal jurisdiction of the Mixed Tribunals over the Members of the 

\ understand that your Government are opposed to the suggestion that an amend¬ 
ment of the Article should be made so as to remove doubts on the subject and to 
ronder it conformable with the intention of the Commission as indicated in section 3 
of the Projet, and they would prefer that there should be a general agreement among 
the Powers to interpret the Article as including the Parquet in its scope, although it 

is not expressly mentioned therein. „ 

I have the honour to state in reply that Her Majesty s Government see no 
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No. 211*. 

Mr. Lister to the Law Officers of the Crown and Dr. Deane. 

Gentlemen, Foreign Office, October 11, 1878. 

I AM directed by the Marquis of Salisbury to transmit to you the papers noted in 
the margin,* and to request that you will advise his Lordship on the following 
questions:— 

Eoreign Consuls in the Levant, and more particularly in Egypt, enjoy, as you are 
aware, under the Capitulations and the usages engrafted thereon, certain privileges 
analogous to those of Diplomatic Agents in Christian countries, and among these they 
claim absolute immunity from the jurisdiction and process of the local Tribunals. 

Tliis immunity, which does not attach to the Consular office in Christian countries, 
has grown out of the peculiar conditions under which the subjects of Christian Powers 
reside in Mahommedan States. Consequently, upon the establishment of the Mixed 
Tribunals in Egypt, the Erench Government thought it necessary, by Article 7 of the 
Protocol of the 10th November, 1874, to reserve expressly the privileges of their 
Consuls, and to stipulate that they should not be justiciable by the Mixed Tribunals. 
This last stipulation was probably deemed necessary on the ground that the raison 
d'etre of the immunity of foreign Consuls from the jurisdiction of Mahommedan 
Tribunals is inapplicable to the Tribunals of the Reform, which are presided over by a 
majority of foreign Judges, and in which justice is administered on the general prin¬ 
ciples of jurisprudence common to all Christian States. By an Agreement between 
the British and Egyptian Governments, dated the 31st July, 1875, it was declared 
that the benefit of all the stipulations and reservations contained in the Prench 
Protocol, as well as those contained in a Protocol of the 5th May, 1875, concluded 
between the German and Egyptian Governments, would immediately be extended to 
Great Britain, “ should the British Government at any time express a wish to that 
effect.” 

Great Britain has not, up to the present time, expressed such a wish; and one of 
the questions which has now arisen is whether, notwithstanding that Her Majesty’s 
Government may not claim the benefit of the Prench Protocol, Her Majesty’s Consuls 
in Egypt arc entitled to exemption from the jurisdiction of the Mixed Tribunals. 

On this point I am to refer you to Mr. Vivian’s despatch No. 189 of the 25tli May, 
and to the Poreign Office despatch No. 118 of the 14th June in reply thereto. It 
was considered that the Protocols in question, and the claim of Great Britain to the 
benefit thereof, if Her Majesty’s Government should so desire, constituted an admission 
that foreign Consuls were, in the absence of a special stipulation, subject to the juris¬ 
diction of the Mixed Tribunals, and the question was answered in that sense. But you 
will observe that, in a further despatch from Mr. Vivian (No. 266 of the 30tli July) 
and its inclosures, and also in the letter from the Austro-Hungarian Charge d’Affaires 
of the 8th August, a contrary view is advocated to that expressed in the Poreign Office 
despatch No. 118 of the 14th June; and it is contended that the establishment of the 
Mixed Tribunals has in no respect affected the immunities of foreign Consuls in 
Egypt; and that although Her Majesty’s Government may not claim the benefit of the 
Prench and German Protocols, British Consuls are not subject to the jurisdiction pf 
these Tribunals. 

Another question has arisen, namely, whether, assuming that British Consuls are 
exempt from that jurisdiction under the Capitulations, or should become so by reason 
of Her Majesty’s Government deciding to claim the benefits of the Prench and German 
Protocols, they are entitled to waive their privilege, and to institute a suit in those 
Courts, thereby submitting to the jurisdiction. 

Mr. Vivian states in his despatch No. 189 of the 25tli May that the Court of 
Appeal at Alexandria has decided that upon the proper construction of the 7tli Article 
of the Prench Protocol, foreign Consuls to whom the benefit of that Protocol extends 
can neither sue nor be sued in the Mixed Tribunals. 

I am to request that you will take all the papers transmitted herewith into your 
consideration, and favour Lord Salisbury with your opinion on both the questions 
above stated. 

I am, &o. 

(Signed) T. V. LISTER. 


* 1. Mr. Vivian, No. 189, May 25, 1878; 2. To Mr. Vivian, No. 118, June 14, 1878; 3. Mr. Vivian, 
No. 266, July 30, 1878; 4. French Protocol of November 10, 1874; 5. German Protocol of May 5, 1875; 
6. Agreement between the British anil Egyptian Governments of July 31, 1875; 7. Note from Count Deym, 
August 8, 1878. 
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objection to the Parquet being made subject to the jurisdiction of the Tribunals, nor 
to Article 9 of the R6glement being interpreted in that sense. 

It appears, however, from the Circular of the 19th March, that the Court of 
Appeal find some difficulty in giving to the Article in its present form a judicial 
interpretation which will remove the difficulty. If so, there would seem to be no 
alternative but to amend the text of the Article as proposed, and Her Majesty’s 
Government have no objection to that course if it be agreed to by the other Powers. 

I have, &c. 

(Signed) SALISBURY. 


No. 213. 

The Marquis of Salisbury to Mr. Lascelles. 

(No. 198.) 

Sir, Foreign Office, October 18, 1878. 

WITH reference to Mr. Vivian’s despatch No. 78, Political, of the 22nd March, 
I transmit to you herewith, for your information, a copy of a despatch which I have 
addressed to the Austrian Chargd d’Affaires in this country,* explaining the views of 
Her Majesty’s Government as to the question of the members of the Parquet being 
made subject to the jurisdiction of the New Courts, and stating that they are prepared to 
sanction, if necessary, an amendment in Article 9 of Title 11 of the R6glement 
d’Organisation Judiciaire with a view to effect this object. 

I am, &c. 

(Signed) SALISBURY. 


No. 214. 



Mr. Lascelles to the Marquis of Salisbury.—(Received October 21.) 

(No. 347. Political.) 

My Lord, Cairo, October 10,1878. 

WITH reference to your Lordship’s despatch to Mr. Vivian No. 157 of the 23rd 
August last, I have the honour to state that Nubar Pasha told me yesterday that 
M. Lapenna was expected to return to Alexandria on the 16th instant, and that 
certain persons in that town were getting up a demonstration for the purpose of 
insulting M. Lapenna, in consequence of the passages in his Report which had given 
offence to the European colony. Nubar Pasha said that a demonstration of this 
nature would lead to very serious consequences, as the Government would be bound 
to take measures for the protection of M. Lapenna, and in order to avoid such a 
scandal, his Excellency had written to the Agents and Consuls-General of the different 
Powers in Egypt to request them to use their influence with the European colony for 
the purpose of preventing any disturbances. 

Late last night I received the letter from Nubar Pasha of which I have the 
honour to inclose a copy. As this communication was in the form of a private letter, 
I sent a copy of it privately to the Acting British Consul at Alexandria, addressing 
an official despatch to him at the same time. 

I have the honour to inclose copies of both my communications to Mr. Calvert. 

M. de Martino, the Italian Agent and Consul-General, to whom I have spoken 
on the subject, has informed me that the chief promoters of the intended demonstra¬ 
tion are Erench and Italians. He said he had instructed the Italian Vice-Consul to 
do all in his power to induce his countrymen not to take part in the demonstration, 
and had requested him to urge the Erench Consul to adopt a similar course. M. de 
Martino was afraid it would be very difficult to prevent the Erench, who were in a high 
state of indignation against M. Lapenna, from expressing their feelings, and if they 
should do so ho thought it would be impossible to prevent some of the Italian colony 
from joining with them. He was, however, determined, if any of his countrymen 
rendered themselves liable to legal penalties in consequence of their behaviour on the 
occasion in question, to take all the steps in his power for handing them over to the 
Tribunals. 

I have, &c. 

(Signed) ERANK C. LASCELLES. 


* No. 212. 










Inclosure 1 in No. 214. 


Nubar Pasha to Mr. Lascelles. 

Le Caire, le 9 Octobre, 1878. 

Mon cher Gdrant, . , j. i nPXac t aue certaines per- 

2TAAS 2=rsS3L=ar£t’ 

assesseurs,” recusation non motives. d’user de leur influence aupris de la 

J’ai ecris a tons vos collogues P°”*funscandale de cette nature. 
Colonic et de leurs admimstres en par p e g or ts pom eviter tout scandale. 

Lc devoir du Gouvernement eat de toe ®«t ses ««P vos collis our 

sai a.'s.'arg aas- . 

tssi s,irrX"£— - - —-— 

P '"en vous remerciant d'avance de vos bonnes et bienveillantes dispositions, 
que je connais, je vous prie, &c. (Sign6) N. NUBAR. 


Inclosure 2 in No. 214. 

Mr. Lascelles to Mr. Calvert. 

Cairo, October 10, 1878. 

Sir, „. . ,o i i 10 i,o S Leard that certain persons at 

ijjarsi -ss 

the European colony m Egypt. Euronean Colony at Alexandria, having 

It would he much to he regretted if the European v.o ^ a , which 

at their disposal legal means of ret ess ag , V Tribunals in the person of the 
would compel the Egyptian Governmen P Nubar Pasha has requested 

« vmlous PowcTm E gy pt to use tlieir influence 

fOT “ Xt r^aSat MM 

power, not merely to induce, tire any influential persons of other 

part in such a demonstration, but a co ° atry J on to avert a conflict between 

nationalities to use their lnflue wh i c ] x WO uld certainly not redound to the 

SKtr»,S— probably be attended with deplorable consequences. 

(Signed) ’ PRANK C. LASCELLES. 


Inclosure 3 in No. 214. 

Mr. Lascelles to Mr. Calvert. 

Cairo, October 10,1878. 

My traCLOSE a copy of a note from 

apparently awaits M. Lapenna on his retur ^ muoll difficulty in inducing the 

you an official despatch. I trust you wd demonstration, the chief result 

English at Alexandria to have caused so much 

of which would ho to jus 1 y • P , Martino on the subject, who tells me 
national indignation. I dave^p j avo setting up the demonstration, and 

‘0 **’ ^ — to 
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row, and to use his influence with the French Consul for the same purpose. It is 
evident that the Government are hound to protect M. Lapenna from insult, and it 
certainly would not redound to the credit of the European colony if their behaviour 
made it necessary for the Government to provide an armed escort for the Vice-President 
of the Court of Appeal. Pray, therefore, do what you can, not merely with the British 
colony, which, being composed of gentlemen of high standing, is not likely to mix 
itself up in an affair of this nature, but also with any influential gentlemen of other 
nationalities, in order to avoid, if possible, a conflict between Europeans and the 
PgyP^ an authorities which would probably be attended with deplorable consequences. 

Please keep me informed as to what is being done by the other Consuls, more 
especially the French and Italian, in this matter. 

Believe me, &c. 

(Signed) FRANK C. LASCELLES. 


No. 215. 

The Marquis of Salisbury to Mr. Lascelles. 

(No. 202.) 

Sir, Foreign Office, October 25, 1878. 

I HAVE received your despatch No. 347 of the 10th instant, and in reply I have 
to express to you my approval of the course you have taken, as explained by your 
instructions to the Acting British Consul at Alexandria, in order to protect M. Lapenna, 
the Vice-President of the Court of Appeal, from an unseemly demonstration on the part 
of the foreign community at Alexandria, which there were grounds to apprehend was 
being fomented against him on his return to Egypt. 

I am, &c. 

(Signed) SALISBURY. 


No. 216. 

Mr. Lascelles to the Marquis of Salisbury.—(Received November 2.) 

(No. 366. Political.) 

My Lord, Cairo, October 25, 1878. 

WITH reference to your Lordship’s despatch to Mr. Vivian, No. 157 of the 
23rd August last, I have the honour to transmit a copy of a note which I have received 
from M. de Martino, Doyen of the Diplomatic and Consular Body, inclosing two 
documents addressed to him, one by the Committee of the European Colony, and the 
other by the Commercial Assessors to the Cairo Tribunal on the subject of the reflections 
cast upon them in M. Lapenna’s Report. 

On the receipt of this communication I called upon M. De Martino and told him 
that I quite agreed in his view that neither the Doyen nor the Consular Body should 
take the initiative in instituting legal proceedings against M. Lapenna, and that the 
Colony should be left to take such steps as they might see fit. 

With regard to the request of the Commercial Assessors that their resignation 
should be forwarded to the Minister of Justice, I observed that it seemed to me that the 
reasons which led the Corps 1 Diplomatique to decline to accept the resignation of the 
Assessors, as reported in Mr. Vivian’s despatch No. 260 of the 24th July, were as strong 
now as they were on the 22nd July, and that nothing had occurred to make them 
change their views in this respect. I therefore thought that the Consular Body ought 
to maintain the decision they had come to to decline to accept the resignation of the 
Assessors, more especially as it appeared likely that legal proceedings would be instituted 
against M. Lapenna. 

A meeting of the Consular Body was held yesterday to decide upon the answer to 
be given both to the Committee of the Colony and to the Assessors, and it was decided, 
after some discussion, that the three gentlemen who signed the letter on behalf of the 
Assessors should be verbally informed that the Consular Body had no answer to give to 
their letter of the 4th instant, but that there was reason to believe that M. Lapenna, 
who was expected in Cairo that night, would make such reparation as would satisfy 
them. 

During the discussion a question was raised as to whether, under ordinary circum- 
[971 3M 
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stances, it would be necessary for the resignation of an Assessor to b e communicated 
through the Representative of the country to which the Assessor belonged. 1 ^ 
some cases have occurred in which an Assessor has given is resign ^ ^ informa- 
of the Tribunal to which he was attached and I vvill attempt to obtain 1 

tion on this subject. The “ Element d’Orgamsation Judiciaire does not contern ay 
provision with regard to this point, and I should be glad to be favoured with your 

Martino alaoJid that he proposed to ask for instructions on the subject, and rt was 
agreed that it would be better to wait until the instructions should arrive. 

i8 W^e^nof 

a: . 

your Lordship by telegraph, if circumstances should render it necessary that some action 

should be taken. T , „ „ 

I have, &c. __ 

(Signed) FRANK C. LASOELLES. 


Inclosure 1 in No. 216. 

M. de Martino to Mr. Lascelles. 

, p 1P Caire, le 16 Octoire, 1878. 

"Lt^de“ vous remettre deux pieces qui m'ont ^ prdsento comme vote 

DOy ^L U iu^trnecessat n Inlr'h ou^il -ffira d'avoir 1'opinion 

po r y|ni au Corps^^ de prendre ancune initiative, 

- rt 1 ^ 1 reiser de , a — 

aU °En"vouT^rian^de 1 me faire connaitre votre opimon^vemhez, &c. ^ MARTI K 0 . 


Inclosure 2 in No 216. 

The Committee of the European Colony to M. de Martino. 

Caire, les 25 et 31 Juillet, 1878. 

M - UNE brochure, signde de M. Lapenno, Vice.Pr&ident de la Cour cf Appel d'Alexandrie, 

compose Phonneur W^^cECe,'de maintenir la 
8eC0 «^“le Tribunal de la Reforms qui parait de premier abord 
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absoudre ou condamner, tandis qu’en realite ce sont quatre negociants, industriels ou 
artistes, ayant la plupart des antecedents douteux et prdts k se laisser, pour le moins 
influencer par le c6te malsain de 1’opinion publique; dans le second cas, la personne 
appelde a se prononcer serait au moins un fonctionnaire public responsable de ses 
actes.” 

En leur qualite d’Europeens dtablis, depuis nombre d’annees en Egypte, les Soussignds 
ont le devoir de protester hauteroent contre I’indigne calomnie que M. le Vice-President de 
la Cour d’Appel publie & la charge des honorables Colons Europdens “ qui sont venus 
s’etablir en Egypte,” et de declarer avec toute l’dnergie que produit l’indignation la plus 
legitime, que les imputations absolument gratuites de M. Lapenna sont trop au-dessous 
de la consideration qui est aequise aux membres des Colonies Europeennes d’Egypte, 
pour qu’elles ne soient pas 1’objet d’un mdpris universel. 

Et pour faire ces imputations M. Lapenna n’a pas meme l’excuse de la bonne foi, car 
en declarant que la Cour prefererait voir la categorie de crimes et de debts designds 
defdree k la jurisdiction Consulaire, M. le Vice-President de la Cour d’Appel ne pouvait 
ignorer que “ la personne appelee h se prononcer ” ne serait pas seulement “ un fonc- 
tiounaire public responsable de ses actes ” mais bien “ ces mdmes ndgociants, industriels 
ou artistes ” parmi lesquels chaque Consul choisit les deux Assesseurs de sa nation, qui 
doivent, avec lui, composer le Tribunal Correctionnel Consulaire qui seul aurait k se 
prononcer dans l’hypothese admise par M. Lapenna. 

Le souci “ de l’honneur des magistrats et de l’intdgritd de leurs jugements ” nc peut 
£tre admis, non plus, comme motif des invectives de M. le Vice-Prdsident de la Cour 
d’Appel, car en donnant la preference a la jurisdiction locale, sur celle d’un Tribunal 
international compose selon le voeu des Puissances, M. Lapenna ne pouvait ignorer que 
cette juridiction n’a jamais puni les crimes et debts dont s’agit, et que des actes Scents 
prouvent que les fonctionnaires locaux ont rien moins k coeur que de respecter les 
magistrats, et d’assurer l’integrit6 de leurs sentences. 

Mais, M. le Consul, les Soussignes ont tous 1’honneur d’avoir dtd designds, aux termes 
de 1’Article 32, titre 2 du Reglement d’Organisation Judiciaire, par le Corps Diplomatique 
et Consulaire d’Egypte, comme Assesseurs Europdens, pres des Tribunaux Correctionnels 
de la Rdforme Judiciaire. Plusieurs des Soussignds ont mdme eu l’honneur de sidger 
plusieurs lois cette annee, soit en Chambre du Conseil, soit au Tribunal Correctionnel 
Mixtes du Caire. Comme il est dvident que M. Lapenna n’a pu puiser ses appreciations 
sur la valeur personnelle et juridique des Assesseurs Europdens, que dans l’examen des 
jugements rendus avec la cooperation de ceux qui ont eu k remplir leurs fonctions, il ne 
suffit pas aux Soussignes de savoir qu’ils n’ont pas “ d’antdcddents douteux ’’ ni que leurs 
consciences les rassurent entitlement sur la certitude, qu’ils n’ont jamais dte “ prdts a se 
laisser influencer par le c6te malsain de 1’opinion publique,” car ils ont fait partie de cette 
majoritd que M. Lapenna dit “formee des personnes qui ne reunissent pas les conditions 
et les prdrogatives propres k assurer leur impartialitd ” ils ont contribud a rendre plusieurs 
de ces jugements que M. le Vice-President de la Cour d’Appel a envisages pour se 
permettre d’aflirmer que de tels jugements sont rendus “ par quatre ndgociants, industriels 
ou artistes ayant la plupart des antecddents douteux et pr&ts d se laisser influencer, pour 
le moins, par le cote malsain de l’opinion publique” et comme forts de leurs consciences, 
les Soussignds ne saumient supporter de telles calomnies, ils s’inscrivent en faux contre 
les assertions plus qu’injurieuses de M. Lapenna; ils constatent par les faits exposes que 
ces assertions calomnieuses les touchent personnellement et usant du droit que leur donne 
la loi, & double titre, et comme homines, ct comme magistrats (voir second alinda de 
1’Article 10, chapitre 1, titre 2 du Reglement d’Organisation Judiciaire) les Soussignds 
viennent demander A la justice du Corps Consulaire que M. Lapenna, Vice-Prdsident de 
la Cour d’Appel d’Alexandrie, soit poursuivi en vertu de l’Article 0, premier et deuxidme 
alineas, du titre 2, chapitre 1 du Rdglement d’Organisation Judiciaire, et de I’Article 267 
du Code Penal Egyptien. 

Les Soussignds pensent en effet que les conditions ndeessaires pour assurer l’impar- 
tialitd des Juges sont avant tout d’etre honndtes; que les prdrogatives indispensables 
dans le mdme but sont d’etre rdgulidrement commissionnds pour exercer la fonction de 
Juge; done en ddsirant ces qualitds aux Assesseurs Europeens, dont les Soussignds font 
partie, M. Lapenna a mis en doute leur impartialitd, ce qui est une injure des plus graves 
et des mieux caracterisdes. 

En accusant les Europdens etablis en Egypte, Europdens dont les Soussignds 
s’honorent d’dtre du nombre, de laisser beaucoup k ddsirer sous bien des rapports, 
M. Lapenna n’a pu viser que les conditions morales de ces Europdens, car leurs connais- 
sances juridiques, acquises par un long service de la justice dans les Tribunaux Con- 
sulaires et mdme it l’ancien Tribunal Mixte Egyptien, ne peuvent dtre infdrieures il ceiles 
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possdddes par plusieurs des magistrats indigenes contre lesquels on n e ^e^ aucune 
objection, et dont les fonctions anterieures et les etudes dtaient completement eti angles 
aux questions de droit, done encore, sous ce rapport, M. Lapenna ca om 

^° US Enfhaj en attribuant aux Assesseurs Correctionnels, choisis par le Corps Diplomatique 
sur la liste des notables de chaque Colonie, des antecedents douteux, e en a \ man que 
ces Assesseurs sont prdts it se laisser pour le moins influence^ par le cote ma sain de 
l’opinion publique, M Lapenna a impute aux Assesseurs Europeens, dont les coussignes 
font partie, des faits determines^ portant it leur honneur et a leur consideration, ce qui 
constate aussi une calomnie bien caracterisde k la charge du ait M. Lapenna. 

Aucune disposition des Codes Egyptiens nemet M. le President de la Cour d Appel 
au-dessus de la loi, et la conscience publique exige impdrieusement que de tels hearts oe 
quelque part qu’ils viennent, soient juridiquement reprimes. Au contraire, le premiei alinea 
de 1’Article 9 precite dit que les Tribunaux de la Reforme sont compdtents pour juger 
«les crimes et debts imputes aux juges. . . . quand ils seront accuses de les avoir 

commis dans l’exercise de leurs fonctions ou par suite d un abus de ces fonctions ; et 
second alinea de cet Article porte que cette competence existera pour le^cr.mes 
et debts communs qui peuvent dtre imputes aux juges dans ces eirconstances, c est- 
a-dire dans l’exercice de leurs fonctions ou par suite d’un abus de ces fonctions. 

Or, il est indubitable que M. Lapenna a commis le debt de calomnie, prdvu et pum 
par 1’Article 267 du Code Penal Egyptien, lorsqu’il a distribue un dent qui impute a 
un corps constitue (les Juges Assesseurs dont les Soussignds font partie), des faits qui s 1 s 
existaient exposeraient ceux contre lesquels ils sont articulds it subir ^application de peines 
legates, ou mdme les exposeraient seulement au mdpris des citoyens. Car personne 
ne pourra nier que les faits imputes aux Juges Assesseurs Corrections s rdumssent 
les conditions prdvues par VArticle 267 prdcite pour constituer le debt de 

Cal0 Tp l0S , e’est en s a qualM officielle de Vice-Prdsident de la Com' d'Appel. et, par 
suite, dans l’exercice ou tout au moins, pas abus de ces fonctions, que M. L. Lapenna a 
signe et distribud l’ecrit calomnieux que les Soussignds. signalent it la juste v.ndicte 
du Corps Consulaire, chargd de faire respecter la loi Internationale de la Reloime 

T i • • • 

(Test pourquoi les Soussignds ont l’honneur, M. le Consul de vous demander d'user 
de la prdrogative qui est rdservde aux Consuls par VArticle 11, chapitre 2, title -, du 
Rdglement d’Organisation Judiciaire, en denonsant les faits debetueux que les Soussign s 
reprochent it M. L. Lapenna; vous ddclarant en meme temps que dans le cas, ou 
M. le Doyen, ou le Corps Consulaire ne croirait pas devoir, en satisfaisant a la demande 
des Soussignds, les assurer d’une poursuite que leur honneur outragd demande lmperieuse- 
ment, ils font ici leurs reserves les plus expresses pour se pourvoir soit individ uellement, 
suit, collectivement, en faisant citer directement M. L. Lapenna en police eorrectionnelle, 
ii cause des faits signalds, citation que les Soussignds ont erb devoir dviter, quant a present, 
par ddfdrence pour l’autoritd Consulaire de leurs pays, et dans la persuasion qu en cette 
grave circonstance la haute protection Consulaire ne leur fera pas ddfaut. 

Les Soussignds, &c. 

(Signd) GIOVANNI GARCIAS. 

V CESARE LUZZATO. 

JCO. GARCIAS. 

Dr. REIL BEY. 

M. BAJOCCHI. 

KATZENSTEIN. 

ARISTIDE GAVILLOT. 

ERNEST GHISI, Assesseur Correctionnel et Comviercial 
pris du Tribunal Mixte du Caire. 

LEON HELLER. 

A. MAYER. 

E. BASSOLINI. 
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Inclosure 3 in No. 216. 

The Commercial Assessors to the Cairo Tribunal to M. de Martino. 

M. le Doyen, Caire, le 4 Octobre, 1878. 

NOUS avons recueilli avec la plus vive gratitude, dans la lettre que vous avez bien 
voulu nous adresser, le 27 Juillet dernier, le tdmoignage de la confiance dont nous honore 
le Corps Diplomatique et Consulaire, au nom duquel vous nous engagez it retirer la 
ddmission collective que nous avons ddposde entre vos mains, de nos fonctions d’Assesseurs 
Commerciaux et de Jurds prds le Tribunal du Caire. 

11 nous en coftte beaucoup de ne pouvoir ddferer aux ddsirs de vos honorables col- 
ldgues et aux votres ; certes, si nos humbles personnes avaient dtd seules en jeu, forts de 
notre conscience, de l’estime des Colonies Europdennes, et de celle du Corps Consulaire, 
nous n’aurions pas hesitd it, vous donner cette marque de ddfdrence, en nous bornant it 
opposer it d’odieuses attaques, le dddain et le mdpris qu’elles mdritent. 

Lorsque atteints dans notre honneur et dans notre dignitd d’hommes privds et de 
magistrats, par un outrage immdrite, qui empruntait toute sa gravitd a la haute situation 
de ceux qui n’avaient pas craint de recourir a la calomnie pour servir les entreprises que le 
pouvoir local it toujours mdditds contre le droit des Colonies Europdennes, nous avons 
donne notre demission, nous avons cru remplir un devoir commande autant par l’intdrdt, 
bien entendu, de la justice, que par celui des justiciables et de nos commettants, calumnies 
dans nos personnes. 

La justice, en effet, est une puissance morale qui tire toute sa force du respect qu’elle 
inspire par l’honorabilitd de ses membres et Pimpartialitd de ses decisions. 

Le Rapport de M. le Vice-President de la Cour d’Appel a altdre ce respect, et nous ne 
pouvons consentir a remonter sur nos sidges de Juges, tant que nous n’aurons pas obtenu 
la satisfaction it laquelle nous avons droit; car nous avons besoin de savoir que les Juge- 
ments auxquels nous concourons ne seront pas apprdcids avec cet esprit de prevention qui 
est la ndgation de l’esprit de justice, qui seul devrait aniiner des magistrats vraiment dignes 
de ce nom. 

Telles sont, M. le Doyen, les considerations d’ordre public qui nous obligent a main- 
tenir notre ddmission. Nous vous prions de vouloir bien la porter a la connaissance de 
M. le Ministre de la Justice, afin de nous epargner l’envoi de lettres pareilles it celle (dont 
copie ci-jointe) que M. le Prdsident du Caire a cru devoir adresser it M. Biancbi, l’un de 
nous. 

N ous avons, &c. 

(Signd) EM. GHILY. 

F. A. KIEM A ST. 

L. HOLZ. 


Inclosure 4 in No. 216. 

M. Hagens to M. Bianchi. 

Monsieur, Caire, le 1" Octobre , 1878. 

EN rdponse h la lettre que nous me faites l’honneur de m’adresser en date d’aujourd’hui, 
je m’empresse de vous exprimer mes vifs regrets que vous opposez un refus it mon invita¬ 
tion de remplir le mois courant le service d’Assesseur Commercial, services et fonctions 
que vous ont dte attribudes, et que vous avez acceptees dans la forme voulue par les lois et 
les rdglements en vigueur. Le Tribunal possdde du reste aucune connaissance officielle ou 
autre de votre ddmission; j’ai vu seulement dans les journaux que le Corps Consulaire s’est 
refusd it accepter la ddmission des Assesseurs qui lui ont dtd adressdes. Concernant votre 
ddclaration finale, que vous ne serviez non plus en qualite d’Assesseur Correctionel, je suis 
obligd it vous rdpondre que le casdchdant leTribunal proeddera conformement it l’Article 35, 
Titre 11, Rdglement d’Organisation Judiciaire. 

Agrdez, &c. 

Le Vice-President, 

(Signd) HAGENS. 


3 N 


[07] 






230 

No. 217. 


The Marquis of Salisbury to M. le Chevalier de Tets. 

M. le Charge d’Affaires, Foreign Office, November 5, 1878.. 

IN reply to your inquiry as to the date of the commencement of the quinquennial 
period for which the reformed Egyptian Tribunals are to continue on the present system, 
I have the honour to inform you that communications took place upon this subject last 
spring between the Governments of Great Britain, Austria, France, Germany, Italy, and 
Russia, and that it was agreed that the period in question should be considered as dating 
from the 1st February, 1876. It is believed that intimations to this effect have been 
made to the Egyptian Government by all the Powers in question. 

Her Majesty’s Government think it desirable to reserve any expression of opinion as 
to the course to be adopted at the expiration of this term, until they have had an oppor¬ 
tunity of fully considering the project of judicial re-organization, which has been 
submitted to the Khedive by the President of the Egyptian Court of Appeal. 

I am, &c. 

(Signed) SALISBURY. 


No. 218. 

Mr. Lascelles to the Marquis of Salisbury.—(Received November 17.) 

(No. 384. Political.) 

My Lord, Cairo, November 9, 1878. 

WITH reference to my despatch No. 366, Political, of the 25th ultimo, I have the 
honour to inclose copy of a correspondence which has passed between M. Ralli, the 
President of the Greek community at Alexandria, and M. Lapenna, on the subject of 
the agitation caused by certain passages in his Report. 

The answer returned by M. Lapenna, who has been re-elected Vice-President of 
the Court of Appeal, appeared to me so satisfactory that it was with some astonishment 
that I learnt, on my arrival at Alexandria on the 6th instant, that the Commercial 
Assessors had determined to resign in a body. 

Shortly after my arrival at Alexandria I received a visit from Mr. Scott, the English 
Judge of Appeal, who told me that the Assessors were in a high state of indignation, 
and he was afraid it would not be possible to induce them to withdraw their resignation. 
He had seen M. Lapenna, who had expressed astonishment at his letter not having been 
considered as a sufficient explanation of the expressions he had made use of in his 
Report, and had said that he intended it as an ample reparation for the offence he had 
unintentionally given, and that he could not, with a due regard for his own dignity, take 
any further steps in the matter. 

Mr. Scott also told me that the English Assessors were anxious to have an interview 
with me on the subject, and that he thought that my advice might possibly induce them 
to change their decision, and I at once expressed my readiness to meet these gentlemen. 

In the interview which I then had with Messrs. Carver and Wilson, in the absence 
of the other English Assessors, they placed in my hands copies of the letters which had 
been addressed to M. de Martino on the subject, copies of which I have the honour to 
inclose. They told me that they could not accept the letter which M. Lapenna had 
written to M. Ralli as a reparation for the insult which had been given, that M. Lapenna 
had not withdrawn the offensive words he had made use of in his Report, and that the 
explanation should be made either to the Doyen of the Consular Body or to the Notables 
of the Colony at Alexandria, and should not be in the shape of an answer to a private 
letter. They added that so much time had elapsed since the insult had been given 
without any explanation being offered by M. Lapenna, that an explanation which might 
have been considered satisfactory three months ago would not be sufficient now to allay 
the indignation that had been aroused. 

I replied that I had learnt with great regret that they had thought it right to adopt 
the strong measure of sending in their resignation. T observed that when I read 
M. Lapenna’s answer it appeared to me so satisfactory that I felt sure that the incident 
was at an end, and I carefully went over the letter with them, and I said that, especially 
after the statement that M. Lapenna had made to Mr. Scott, it appeared to me that it 
ought to be taken as it was intended, for an ample reparation. I pointed out to them 
the responsibility they were incurring in putting a stop to the course of justice by 
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No. 217*. 

The Law Officers of the Crown and Dr. Deane to the Marquis of Salisbury.— (Received 

November 7.) 

My Lord, Temple, November 7,1878. 

WE are honoured with your Lordship’s commands signified in Mr. Lister’s letter 
of the 11th ultimo, stating that he was directed to transmit to us papers, and to request 
that we would advise your Lordship on the following questions:— 

That foreign Consuls in the Levant, and more particularly in Egypt, enjoyed, as 
we were aware, under the Capitulations, and the usages engrafted thereon, certain 
privileges analogous to those of Diplomatic Agents in Christian countries, and, among 
them, they claimed absolute immunity from the jurisdiction and process of the local 
Tribunals. 

That that immunity, which did not attach to the Consular office in Christian 
countries, had grown out of the peculiar conditions under which the subjects of 
Christian Powers resided in Mahommedan States. 

That, consequently, upon the establishment of the Mixed Tribunals in Egypt, the 
French Government thought it necessary, by Article 7 of the Protocol of the 
10th November, 1874, to reserve expressly the privileges of their Consuls, and to 
stipulate that they should not be justiciable by the Mixed Tribunals. That that last 
stipulation was probably deemed necessary, on the ground that the raison d’etre of the 
immunity of foreign Consuls from the jurisdiction of Mahommedan Tribunals was 
inapplicable to the Tribunals of the Reform, which were presided over by a majority of 
foreign Judges, and in which justice was administered on the general principles of 
jurisprudence common to all Christian States. 

That, by an Agreement between the British and Egyptian Governments, dated 
the 31st July, 1875, it was declared that the benefit of all the stipulations and 
reservations contained in the French Protocol, as well as these contained in a Protocol 
of the 5th May, 1875, concluded between the German and Egyptian Governments, 
would immediately be extended to Great Britain, “ should the British Government at 
any time express a wish to that effect.” 

That Great Britain had not, up to that time, expressed such a wish, and one of 
the questions which had there arisen was, whether, notwithstanding that Her Majesty’s 
Government might not claim the benefit of the French Protocol, Her Majesty’s 
Consuls in Egypt were entitled to exemption from the jurisdiction of the Mixed 
Tribunals. 

That, on that point, Mr. Lister was to refer us to' Mr. Yivian’s despatch No. 189 of 
the 25th May, and to the Foreign Office despatch No. 118 of the 14th Juno in reply 
thereto. 

That it was considered that the Protocols in question, and the claim of Great 
Britain to the benefit thereof, if Her Majesty’s Government should so desire, consti¬ 
tuted an admission that foreign Consuls were, in the absence of a special stipulation, 
subject to the jurisdiction of the Mixed Tribunals, and tho question was answered in 
that sense. 

But that we should observe, that in a further despatch from Mr. Vivian, No. 266 
of the 30tli July, and its inclosures, and also in the letter from the Austro-Hungarian 
Charge d’Affaires of the 8th August, a contrary view was advocated to that expressed 
in the Foreign Office despatch No. 118 of the 14tli June, and that it was contended 
that the establishment of the Mixed Tribunals had in no respect affected the immu¬ 
nities of foreign Consuls in Egypt; and that although Her Majesty’s Government 
might not claim the benefit of the French and German Protocols, British Consuls were 
not subject to the jurisdiction of those Tribunals. 

That another question had arisen, namely, whether, assuming that British Consuls 
were exempt from that jurisdiction, under the Capitulations, or should become so by 
reason of Her Majesty’s Government deciding to claim tho benefits of tho French and 
German Protocols, they were entitled to waive the privilege, and to institute a suit in 
those Courts, tliei’eby submitting to the jurisdiction. 

That Mr. Vivian stated in his despatch No. 189 of the 25tli May that the Court 
of Appeal at Alexandria had deeided, that upon the proper construction of the 7th 
Article of the French Protocol, foreign Consuls, to whom the benefit of that Protocol 
extends, could neither sue or be sued in the Mixed Tribunals. 

That Mr. Lister was to request that we would take all papers transmitted there¬ 
with into our consideration, and favour your Lordship with our opinion on both the 
questions above stated. 
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In obedience to your Lordship’s commands we have the honour to report— 

That the establishment of the Mixed Tribunals in Egypt has not changed, or in 
any way affected the immunities of foreign Consular officers in Egypt. 

It may therefore be unnecessary to claim the benefit of the Agreement between 
the British and Egyptian Governments of the 31st July, 1875. 

But it is, in our opinion, desirable that British Consular officers in Egypt should 
be expressly put on the same footing with other (for instance, the Erench) Consuls, 
and we therefore suggest that it will be proper to obtain, in general terms, the benefit 
of all the stipulations and reservations contained in the Erench and German 
Protocols. 

We think that British Consuls may, in strictness, waive their privilege, and either 
sue or be sued in the Mixed Tribunals, unless the constitution of those Tribunals 
provides that Consuls shall not be amenable to their jurisdiction. 

We are, however, of opinion that no Consul should be allowed to waive his 
privilege in any case in which his official rights and duties arc concerned. 

We have, &c. 

(Signed) JOHN HOLKER. 

HARDINGE S. GIEEARD. 

J. PARKER DEANE. 
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refusing to perform their duty, and reminded them that in consequence of the action! 
they had taken the Courts of Alexandria had been unable that day to proceed with 
business, and that thereby an injury was inflicted, not on M. Lapenna, but on the 
European Colony. 

Our conversation lasted for upwards of an hour, and seeing that I could not 
shake their resolution, I informed them that I could not take part in any action which 
would result in the cessation of justice, and that, therefore, in the meeting of the 
Consular Body, which I presumed would be called in consequence of the letters they had 
addressed to M. de Martino, I should feel hound to oppose any countenance being 
given by the Consular Body to the course they had thought fit to adopt. 

Mr. Scott was present during nearly the whole of the interview, and earnestly 
seconded me in my endeavours to induce the Assessors to withdraw their resignations. 

I h&V6 &c. 

(Signed) ’ FRANK C. LASCELLES. 


Inclosure 1 in No. 218. 

Extract from the “ Moniteur Egyptien .” 

NOUS sommes pries de publier les lettres suivantes: 

“ M. le President, tc Alexandrie, le ^ Octobre, 1S78. 

“ Yous n’ignorez pas l’agitation, a laquelle quelques termes, dont vous vous etes 
rdeemment servi a. l’egard de la population Europeenne d'Egypte, ont donnd lieu. 

“La nature des relations que vous avez toujours entretenues avec les membres de 
la Colonie nous a, dds le principe, portds a croire que dans cette eirconstance la plume 
n’avait pas etc l’interprdte fidele de votre pens6e. 

“Animds du ddsir de voir disparaitre toute trace de rancune, nous nous adressons 
directemcnt a vous, M. le President, pour demander Pexplication des termes en question. 

“ Si, malgrd l’dtroitc solidarite qui nous lie aux autres Colonies Europeennes 
d’Egypte, nous ne faisons qu’une demarche isolde, e’est que nous voulons eviter une 
publicite qui aurait pu agraver le conflit au lieu de le calmer. 

“Nous aimons a croire que, appreciant l’esprit qui a dicte cette lettre, vous voudrez 
bien, M. le President, y repondre avec la loyaute qui vous caractdrise et, dans cet 
espoir, nous vous prions d’agreer les assurances de notre consideration tres-distingude. 

“ Le President du Comite de la Comtnunautd 
Helleno-Egyptienne, 

(Signd) “TH. RALLI.” 


Voici la rdponse de M. Lapenna 

“Messieurs, “ Alexandrie , le 29 Octobre, 1878. 

“ Je m’empresse de remercier la Colonie Helldnique de la demarche bicnveillanta 
qu’elle vient de faire aupres de moi, h reflet d’eclaircir un malentendu regrettable. 

“Je la remercie de n’avoir pas admis des le principe une intention blessante de 
ma part dans certains passages du Rapport adressd par moi au Ministre de la Justice 
Egyptien. 

[Paragraph mutilated in copy sent.] 

“Si, j’ai dit que les Eur.opdens venus en Egypte pour y exercer le commerce et 
l’industrie laissent “ souvent ” beaucoup it ddsirer, et que les antdeddents de nombre d’eux 
ne sont pas connus et par consdquent douteux, je n’ai fait que relever une eirconstance 
indvitable dans toute grande agiomeration et it laquelle la Colonie Europeenne d’Egypte 
ne saurait dchapper. 

“ Appele par le Gouvernement Egyptien d’dmettre, en ma qualitd de Magistrat, un 
avis sur une question de Idgislation it laquelle la consideration signalde n’est pas 
dtrangdre, je ne pouvais, en agissant consciencieusement, ne pas la relever. 

“ Le fait qu’un Rapport confidentiel et nullement destind it la publicitd, a dtd 
clandestinement surpris et livrd a la presse, apres avoir dtd denaturd it l’aide de la 
suppression d’un mot “souvent,” expression qui lui donne une portde autre que celle 
voulue par I’auteur. Ce fait est la meillcurc preuve de mon allegation. 

“Laquestion de savoir, si en principe,une majorite d’Assesseurs dans la composition 
des Chambres appeldes a juger les faits rdpressifs de la competence des Tribunaux de 
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la R6forme, office les garanties d’une bonne justice, ne saurait etre discutee et resolue en 
ce lieu. Cette question seule a 6t6 soulevde par la Cour dans son projet et appreciee 
par moi dans mon Rapport. 

“ Le projet, pas plus que le Rapport, ne tend a apporter de modification dans la 
composition des Chambres de Commerce, maintenues dans toute leur integrity. 

“Le fait d’ailleurs que mon Rapport s’applique a discuter, en theorie, une question 
de legislation, exclue toute supposition d’offense, soit envers la Colonie Europ£enne, soi, 
envers les Assesseurs Commerciaux ou Correctionnels, qui sont actuellement en fonctiont 
et k l’honorabilite desquels j’ai toujours rendu, et je n’hesite pas encore aujourd’hui de 
rendre, hommage. 

“ Veuillez, &c. 

(Signd) “LAPENNA.” 


Inclosure 2 in No. 218. 

Messi's. Muller, Carver, and Wilson to M. de Martino. 

M. le Doyen, Alexandrie, le 4 Novembre, 1878. 

NOUS avons eu l’honneur de vous adresser une lettre en date du 19 Juillet (a.c.) 
au sujet des imputations calomnineuses et diffamatoires contenues dans une brochure 
signd par M. de Lapenna, Vice-President de la Cour d’Appel d’Alexandrie, faits qui, 
comme vous ne l’ignorez pas, ont eu un aussi grand que penible retentissement en Egypte 

et mdme en Europe. ... . . 

Depuis lors ces imputations n’ont 6te ni rdtractees ni justifies, et aucune satisfaction 

n’en a ete donne; bien au contraire, M. de Lapenna, depuis peu, de retour d Europe, 
vient d’etre redlu Vice-President de la susdite Cour; la Cour d’Appel, en sa majority 
au moins, s’associe done maintenant a l’ordre des iddes exprimees par son Vice- 
President 

Dans cet etat des cboses, nous ne pouvons plus faire partie de Tribunaux places sous 
la haute Presidence d’un Magistrat tellement prevenu contre ceux qu’il est appeie a juger 
en dernier ressort, et nous venons en consequence rendre nos electeurs le mandat dont 

ils nous ont lionords. . , 

Nous vous prions, M. le Doyen, de bien vouloir porter ce fait a la connaissance de 

1’Assemblee Gendrale des notables commergants des colonies Europeennes d’Alexandrie 

qui nous ont elus sous votre Presidence. 

Veuillez, &c. 

(Signd) L. MULLER. 

EDMD. D. CARVER. 
WM. J. WILSON. 


Inclosure 3 in No. 218. 


Messrs. Franger , Blech, Sfc., to M. de Martino. 


M. le Doyen, Alexandrie, le 4 Novembre, 1878.^ 

NOUS ^oussignes, Juges Assesseurs aupres du Tribunal de la Rdformc, ayant ete 
absents pendant l’dte, avons l’honneur de vous informer qu’ayant pris connaissance a notre 
retour des imputations calomnieuses et diffamatoires contenues dans une brochure signee 
par M. de Lapenna, Vice-President de la Cour d’Appel d’Alexandrie, calomnies et dina- 
mations qui n’ont dtd depuis lors ni retraces ni justifies; que mdme depuis son retour 
M. de Lapenna a dtd rddlu a la mdme charge, nous venons nous rallier k ceux de nos 
colldgues qui ont ddja donnd leur ddmission, et rendons & nos electeurs le mandat dont 


il nous ont honords. . _ . , 

Nous vous prions, M. le Doyen, de bien vouloir porter ce fait k la connaissance de 

l’Assemblde Gdndrale des notables commergants des colonies Europdennes, qui nous ont 
elus sous votre presidence. 

Veuillez, &c. 

(Signd) G. FRANGER. 

X PAUL BLECH. 

GUERRY. 

F. W. DEACON. 
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No. 219. 

Mr, Lascelles to the Marquis of Salisbury.—(Received November 17.) 

$o.386. Political.) 

My Lord, Cairo, November 9, 1878. 

A MEETING of the Consular Body was held* this afternoon to decide upon the 
answer to be returned to the letters addressed by the Assessors of Alexandria to 
M. de Martino, copies of which I had the honour to inclose in my despatch No. 384 of 
to-day’s date. 

A proposal was made that M. de Martino, as Doyen of the Consular Body, should 
forward the announcement of the resignation of the Assessors without any observation, 
hut this proposal did ft meet with the approval of the majority, and after some 
discussion it was decided that the Assessors shoiild be informed that in consequence of 
a difference, of opinion existing amongst some of the Consuls-General, some of whom 
Vere expecting to receive instructions from their Governments, it had been decided that 
the Consular Body could not agree to the request of the Assessors. 

The Greek and the Dutch Consuls-General were not present at the meeting. 

It remains now to be seen what course the Assessors will adopt. The European 
Colony at Alexandria has been roused to such a state of indignation that it is possible that 
the Assessors will continue to insist upon maintaining their resignation, and that if it is 
decided to proceed to fresh elections that the electors will abstain from voting. If this 
should unfortunately be the case, the course of justice in all commercial matters will 
come to a standstill, and some measures will have to be adopted to remedy such a state 
of things. I will not fail to keep your Lordship informed of the state of affairs and 
should be glad to be favoured with your Lordship ’3 instructions on the subject. 

I have, &c. 

(Signed) FRANK C. LASCELLES. 


No. 220. 

The Marquis of Salisbury to Mr. Lascelles. 

(No. 223.) 

Sir, Foreign Office , November 22, 1878. 

I HAVE received your despatches Nos. 384 and 386 of the 9th instant, relative to 
the explanations given by M. Lapenna of certain statements made in his Report on the 
Egyptian Tribunals, which were taken as reflecting upon the European Assessors and 
upon the European community generally. 

I entirely approve of the representations which you made to the English Assessors 
with the view of inducing them to accept the reparation offered by M. Lapenna, and to 
withdraw their resignation. 

It appears to me that as the expressions which have given rise to so much angry 
feeling formed portion of a confidential Report and were published without M. Lapenna’s 
knowledge or permission ; and as that gentlemen has made a public explanation intended 
to deprive them of any offensive meaning, it would be consistent with the public spirit 
of which the Assessors have given so many proofs, if they were now to resolve that the 
vindication of their characters had been sufficient and the matter might be allowed to 
rest. 

I am, &c. 

(Signed) SALISBURY. 


No. 221. 

Mr. Lascelles to the Marquis of Salisbury.—(Received November 29.) 

(No. 395. Political.) 

My Lord, Cairo, November 20, 1878. 

WITH reference to my despatch No. 380 of the 9th instant, on the subject of the 
indignation caused by the remarks contained in M. Lapenna’s Report, I have the honour 
to inclose a copy of a letter addressed to the French Acting Agent and Consul-General, 
by the Deputies of the French nation at Alexandria, demanding the recall of M. Lapenna, 
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and suggesting that the French Government should now he requested to avail themselves 
of the reserves they had placed to their consent to the judicial reform. 

M. Eaindre has informed me that he has transmitted this letter for the information 
of his Government, but that as it appeared to him that the demands contained in it were 
far in excess of what the case required, he has informed the writers that he is unable to 
give their letter any official support# 

I have &c 

(Signed) ’ FRANK C. LASCELLES. 


Inclosure in No. 221. 

Extract from “ La Rtf or me ” of November 18, 1878.) 

LA lettre suivante a ete adressde it M. 1’Agent et Consul-General de France par 
MM. Frauger et Solhaune, Deputes de la nation Frangaise a Alexandrie:— 

“ M. l’Agent et Consul-General, 

“ Vous avez £te temoin de l’dmotion qui s’est emparde de la Colonie, lorsqu’est 
apparue, au mois de Juillet dernier, une brochure contenant un expose de motifs de la 
proposition emanee de la Cour d 1 Appel au sujet de l’extension de la Refortne Judiciaire en 
Egypte. Cet expose de motifs, signd de M. Lapenna, President de la Cour d’Appel, con- 
tenait des imputations calomnieuses si graves contre les Juges Assesseurs Europ^ens que 
tous, k ce moment mSme, crurent devoir ou envoyer leurs demissions k M. le Doyen du 
Corps Consulaire, ou protester auprbs de leur Consul. 

“ Cet expose de motifs dont plusieurs Magistrats ont crfl devoir rejeter en entier la 
responsabilite sur M. Lapenna, contenait en effet les phrases suivantes:— 

“ * La composition de la Chambre du Conseil et du Tribunal Correctionnel avec trois 
Magistrats et quatre Assesseurs est loin de constituer pour 1'institution une garantie sure et 
efficace: elle I’expose, au contraire, k I’arbitraire d’une majority formee de personnes qui 
ne rdunissent pas les conditions et les prerogatives propres k assurer leur impartiality. 

“ ‘ Ceux qui connaissent l’Egypte et ses conditions sociales; ceux qui savant que les 
gens qui viennent s’y etablir laissent souvent beaucoup it ddsirer sous bien des rapports se 
rendent facilement compte k quel point il est dangereux d’abandonner k une majority 
ainsi composde l’honneur des Magistrats et l’integrite de leurs jugements .... Dans 
le premier cas, c’est le Tribunal de la Reforme qui parait, de premier abord, absoudre, ou 
condamner. tandis qu’en rdalit6 ce sont quatre negociants, industriels, ou artistes ayant la 
plupart des antecedents douteux et prfets it se laisser pour le moins influencer par le c6td 
malsain de l’opinion publique. Dans le second cas . , . &c.’ 

“Ainsi, M. le Consul-General, les Juges Assesseurs etaient qualifies, par le President 
de la Cour, de gens ayant pour la plupart des antecedents douteux et prbts a subir l’influ- 
ence du c6td malsain de l’opinion; ils forment, suivant ce Magistrat, une majority ne 
reunissant pas les conditions et les prerogatives propres & assurer leur impartiality; ils sont 
choisis parmi ces gens qui venant s’etablir en Egypte laissent souvent beaucoup & desirer 
sous biens des rapports, auxquels il est dangereux d’abandonner l’honneur des Magistrats 
et l’integrite de leurs jugements. 

“ 11 etait difficile d’accumuler en si peu de mots, plus d’accusations et d’injures, et il 
n’est pas douteux que ces accusations s’appliqnent a la plupart d’entre les Juges Asses¬ 
seurs. Quelequ’ interpretation que M. Lapenna ait essaye de donner, depuis, k sa pensee, 
il n’a pu reussir a en changer le sens, ni la portee, il l’a m<hne confirmee dans un document 
recent (lettre k M. Ralli). En admettant mfime, comme il le soutient aujourd’hui, que la 
publicity a ete donnee k son dcrit, en dehors de lui et contre sa volonte, il n’en resulte pas 
moins qu’il a denonce les Juges Assesseurs, comme ayant pour la plupart des antecedents 
douteux et comme etant indignes de participer it l’administration de la justice, a son 
Excellence le Ministre de la Justice, k qui le Memoire est adresse, et aux Puissances qui 
devaient concourir k la modification de la loi. 

“ Le souci de leur dignity, de celle de leurs eiecteurs, tous negotiants notables, de 
celle de leur Consul lui-m£mc, qui dresse la liste des notables 61ecteurs, a oblige les Jugea 
Assesseurs it donner leur demission, et ils sont decides h la maintenir tant que M. Lapenna 
restera k la t.6te de la Cour. 

“ La stupefaction que la Colonie toute entire a eprouvee en apprenant que la Cour 
venait de reelire M. Lapenna au fauteuil de la Presidence, acceptant ainsi pour elle la 
solidarity des injures et calomnies deversees sur les Juges Assesseurs par M. Lapenna, sera 
aisement comprise de vous. 


s 

i 
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Sa decision leur enlfeve meme le recours que le R< N g!ement d’Organisation Judiciaire 
leur reservait par son Article 2, titre 2, chap. 2. 

Dans ces circonstanees, nous croyons de notre devoir, comme Deputes de la nation 
r rangaise, de nous adresser a vous, M. le Consul-General, et de vous prier de prendre 

chaleureusement en mains les interns du commerce et de la Colonie Frangaise toute 
^entiCre. 


Le commerce, en effet, & dejit senti les effets des accusations portdes contre lui, car, 
sachez le bien, M. l’Agent et Consul-General, les maisons les plus honorables de la 
Colonie, celles qui, jusqu’alors, etaient restees it l’abri de tout soupgon, meme pendant la 
periode la plus aigue de la crise que nous avons traversee, et que nous traversons encore, 
se sont trouv4es, au lendemain de la publicity donnee aux ecrits du premier Magistrat du 
pays, soumises it des continuelles mefiances de la part du commerce d’Europe. 

“La Colonie ne peut attendre plus longtemps, dans les circonstanees graves oh. elle est 
placee, la reparation du prejudice qui lui a ete cause, et de celui que va lui causer la sus¬ 
pension de la justice par suite de la demission des Assesseurs. Pour 1’offense qui lui a ete 
faite, il n est qu une reparation qui puisse repondre aux legitimes exigences de tous: le 
rappel de M. Lapenna. En 1’obtenant, le Gouvernement de la Republtque Frangaise 
ne fera que rendre it la Rdforme Judiciaire, aujourd’hui si sdrieusement compromise par 
les agissements d’un seul, son fonctionnement normal et rdgulier. 

“Vos nationaux, M. l’Agent et Consul-General, aprds s’dtre vus gravement offensds 
•dans leurs personnes, se voient non moins gravement atteints aujourd’hui dans leurs 
intents de toutes sortes. Ils vous prient done d’examiner si le moment n’est pas 
venu de demander au Gouvernement de la Republique de vouloir bien user des rdserves 
•qu’il a mises it son consentement ft un essai de la Reforme Judiciaire. 

“ Nous vous prions, M. l’Agent et Consul-General, de vouloir bien transmettre, dans 
le plus bref ddlai, k M. Waddington, notre Ministre des Affaires Etrangdres d Paris, 
•cette requdte, en lui donnant votre appui, qui ne nous a jamais fait defaut. Et nous 
"vous prions d’agreer, &c. 

“Deputes de la nation Frangaise, 

(Signd) “ G. FRAUGER. 

“F. SOLHAUNE.” 


No. 222. 

Mr. Lascelles to the Marquis of Salisbury.—(Received November 29.) 

(No. 396. Political.) 

My Lord, Cairo, November 22, 1878. 

I HAV E the honour to inclose a copy of a despatch and its inclosures, which I have 
received from Mr. Borg, giving an account of the proceedings at a meeting of the Consular 
Body, which was held to discuss certain questions raised by the Vice-President of the 
Cairo Tribunal in consequence of the majority of the Assessors having tendered their 
resignation. 

It was suggested at this meeting that the various Consuls should use their influence 
to induce the Assessors to resume their duties, and that the meeting should be adjourned 
until the 26th instant, in order to enable the French Consul, who has just arrived at Cairo, 
to take part in it. 

I have informed Mr. Borg that I entirely concur in the view he has taken of the case 
and in the language he used at the meeting, and that I hope that the influence about to 
be exerted by the Consuls may have the effect of inducing the Assessors to resume their 
duties. 

It is to be observed that the letter addressed to the Vice-President of the Cairo 
Tribunal is not signed by the English Assessor, who is absent from Cairo. 

1 have, &e. 

(Signed) FRANK C. LASCELLES. 
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Inclosure 1 in No. 222. 
Mr, Borg to Mr. Lascelles. 


Sir, Cairo , November 21, 1878. 

I HAVE the honour to report to you that the majority of the Commercial Assessors- 
at the Tribunal of First Instance at Cairo have given notice to the Vice-President, by a letter* 
of which I have the honour to inclose a copy, that they have tendered their resignation, 
qn the 21st July last, by letter addressed to the Doyen of the Diplomatic and Consular 
Body, and that they have “ reiterated ” it by a subsequent letter on the 4th October 
last. 

This letter has been communicated to the Doyen of the Consular Body of Cairo— 
Mr. Travers, German Consul—in a note, of which I inclose a copy, whereby M. Hagens 
asks to be informed “d’urgence ” whether the allegation as to their resignation is correct, 
whether their respective declaration has been duly accepted by whom it concerns, oi if it 
is not so, and in the latter case, whether the Consular authorities consider the resigna¬ 
tions to he efficacious and valid, and, under Article XVI of the “ Dispositions Comple- 
mentaires Transitoires,” dated 28th December, 1876, M. Hagens asks that the neces¬ 
sary measures should be taken to complete or renew the list of Assessors. 

In consequence of this communication, Mr Travers, by a circular, of which I inclose 
a copy, convened a meeting of the Consular Body for to-day at 4 p.m., to discuss the 
validity and efficacy of the resignation, and to determine whether, in view of the short 
interval that separates us from the time when the yearly elections shall have to be made, 
it would not be proper to renounce to elect new Assessors. 

I assisted at the meeting, which was attended by the American Agent and Consul- 
General and by the Consuls of Austria, Belgium, Greece, and Italy. The French Acting 
Consul addressed a note, asking that the meeting should be adjourned for another day, 
and stating that the new titulary of the post had arrived at Cairo, and as he attaches 
much importance to the question, he would wish to assist thereat, and concluded by saying 
that in the event of the request not being granted, the Consulate of France would not take 
part in the decision. The concluding part, I think, and the same view was adopted by 
nearly all my colleagues, was intended simply as a reservation, although not couched in 
words that would properly convey that meaning. 

Mr. Travers having read M. Hagen’s letter and its inclosure, said he thought that we 
had three questions to solve—1st, whether the resignation tendered by the Assessors was 
valid, and if so, 2nd, whether we should proceed to new elections, or, 3rd, whether we 
should not use our influence to induce the Assessors, who had resigned, to return to their 
duties. As a matter of form, he thought that the resignation of the Assessors should 
have been addressed to the Doyen of the Consular Body, and that therefore it was not 
valid. At the same time, however, he pointed out that this might lead them to renew 
their resignation, and to address it to the Doyen, and he thought, therefore, that influence 
should be used to induce them to resume their functions. 

I submitted that it was a matter of fact that, whether properly or no, the resignation 
of the Assessors was before the Agents and Consuls-General; that our resolutions might 
impede them in their action, and I did not think that under the circumstances we were 
competent to determine upon the validity or otherwise of the resignation in question, and 
still less, therefore, could we determine to proceed to fresh elections, as we would thereby 
admit its validity. 

The Austrian and Greek Consuls took the same view. Mr. Travels, however, 
remarked that it was within our competency to elect new Assessors whenever any died or 
left the country. This I admitted on principle, but I could not see that it applied to the 
case that brought us together, where we had to deal with a resignation en masse. 
I submitted that, as a matter of fact, we could not ignore the motives that had led to such 
a step, and that in the present, which I regarded as an exceptional case, we could not view 
the resignation from the high standard of principle, but that it should be considered on its 
merits conjointly with the circumstances that led to it; that this has been and is being- 
done by ouv respective Agents and Consuls-General, and that our decisions, therefore 
might impede them in their action. As, however, the course of justice was nearly stayed 
through the resignation of the Assessors, and as I did not think that the actions of the 
Consuls-General would be affected by the step, I would concur in the suggestion that 
influence should be used to induce the Assessors to resume their duties. 

It was then suggested that the meeting should be adjourned in order to afford an 
opportunity to our French colleague to express his views upon the subject, and although 
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the concluding part of his letter, whiph I have alluded to above, was freely commented 
upon, it was ultimately resolved to adjourn the meeting for next Tuesday at 4 p.m. 

I shall not fail to keep you informed of the proceedings that will take place on the 
adjournment day, and I venture to hope that the view which I have taken of this question 
will meet wifh your approval. - 

I have, &c. 

(Signed) RAPH. BORG. 


Inclosure 2 in No. 222. 

M. Bijard, Gliisi, and others to M. Hagens. 

-Le Caire, le 10 Novembre, 1878. 

NOUS avous lhonneur de yous faire savoir afin que vous n’en ignoriez et & telles fins 
de droit, que par lettre en date du 21 Juillet ajdress^e h M, le Doyen du Corps Diplo- 
matique et Consulaire, nous avons donne notre demission d’Assesseurs Commerciaux, 
ddrpissjon que nous avons r6it£rde par une autre lettre en date du 4 Octobre dernier. 

Veuillez, &c. 

(Signe) P. BIJARD. 

ERN. GHISI. 

A. JULLIEN. 

A. LUZZATO. 

L. HOLZ. 

M. BRETSCHNEIDER. 
CHARLES HASSELBACH.J 
J. A. KIENAST. 

W. BACH. 

GER. BIANCHI. 

D. PRIOLET. 

F. SCARES. 

LEON SELLER. 

X MAYER. 

LECPOLO STROSS. 

A. BIRCHER. 

Pour copie certifiee conforme : 

Le Secretaire de la Presidence, 

(L.S.) (Signe) T. Mardrouse. 

Le Caire, le 16 Novembre, 1678. 


Inclosure 3 in No. 222. 

M. Hagens to M. Travers. 

M. le Consul, Caire, le 16 Novembre, 1878. 

J’Al I’honneur de vous envoyer, M. le Consul, dans votre quality de Doyen du Corps 
Consulaire du Caire, copie certifide conforme d’une lettre collective que la plupart des 
Assesseurs Commerciaux pr&s de ce Tribunal vient de m’adresser. Toujours ddsireux 
d’assurer la marche reguli&re du service, je vous prie, M. le Consul, de me faire savoir 
d’urgence, si l’alldgation des signataires qu’ils se sont ddmis de leurs fonctions d’Assesseui a 
Commerciaux pour l’annde courante est exacte, si en particular leur declaration respective 
a ete dhment accepts par qui de droit, ou s’il n’en est pas ainsi, et si dans ce dernier cas 
les autoritds Consulates regardent les demissions pour efficaces et valables. 

En me referant enfin h l’Article 16 des dispositions compiementaires et transitoires 
pour l’execution du R5glement d’Organization Judiciaire en date du 28 Decenibre, 1875, je 
vous serais reconnaissant, M. le Consul, si vous vouliez bien prendre les mesures neces- 
saires pour faire completer ou renouveler en temps utile la liste des Assesseurs. 

Veuillez, &c. 

Le Vice-President, 

(Signd) HAGENS. 


[97J 3 P 
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Inclosure 4 in No. 222. 

M. Travers to the Consular Body. 

Messieurs et chers Collogues, Le Caire, le 19 Novembre, 1878. 

LA plupart des Juges Assesseurs Commerciaux du Tribunal Mixte du Caire ayant 
donn6 leur demission, le Vice-President du dit Tribunal s’est adress6 h, moi me priant de 
prendre les mesures ndcessaires pour faire computer ou renouveler la liste des Asses¬ 
seurs. 

La demission ayant dtd remise entre les mains du Doyen du Corps Diplomatique, la 
question a dtd soulev^e si une telle demission pourrait 6tre considdrde comrae efficace et 
valable. 

Ayant en outre dgard au court d^lai qui nous s^pare des nouvelles Elections pour 
l’annde 1879, il me parait utile de renoncer au remplacement des Assesseurs ddmissionaires 
et d’attendre jusqu’aux Elections qui, d’aprds les reglements et l’usage jusqu’ici observes, 
doivent se faire dans le courant du mois prochain. 

C’est pour discuter ces questions ainsi que les mesures h prendre pour sauvegarder la 
marche rdguliere du service du Tribunal que je vous prie, Messieurs et chers coll&gues, de 
bien vouloir vous rdunir chez moi Jeudi prochain a 4 heures du soir. 

Veuillez, &c. 

Le Doyen du Corps Consulaire, 

(Signe) C. TRAVERS, Consul d'Allemagne. 


No. 223. 

The Marquis of Salisbury to Mr. Lascelles. 

(No, 230.) 

Sir, Foreign Office, December 6, 1878. 

I HAVE received your despatch No. 396, Political, of the 22nd ultimo, having 
reference to the questions raised in consequence of the resignation of the majority of the 
Commercial Assessors at the Tribunal of First Instance at Cairo, and I have to convey 
to you my approval of the communication which you state that you have addressed to 
Mr. Borg on this subject. 

I am, &c. 

(Signed) SALISBURY. 


No. 224. 

Mr. Lascelles to the Marquis of Salisbury.—(Received December 7.) 

(No. 400. Political.) 

My Lord, Cairo, November 27, 1878. 

WITH reference to my despatch No. 396, Political, of the 22nd instant, I have the 
honour to inclose a copy of a despatch which I have received from Mr. Borg, giving an 
account of the proceedings at the adjourned meeting of the Consular Body which was 
held on the 26th instant for the consideration of the questions raised by the Vice- 
President of the Cairo Tribunal in consequence of the resignation of the Commercial 
Assessors. 

It was decided at this meeting that as the Assessors had tendered their resignation 
to the Diplomatic Body, M. Hagens should be referred to the Doyen of that Corps for an 
answer as to the validity of the resignation, and that the Consular Body should urge the 
electors to proceed to the yearly elections at the appointed time. 

At the request of his colleagues, Mr. Travers, the German Consul and Doyen of the 
Consular Body, undertook to communicate with M. Hagens on the subject of a letter 
addressed to that gentleman by M. Lapenna, and stating that he had no wish to give 
offence to the Cairo Assessors by his Report of June last, and that his letter to M. Ralli 
applies also to the community at Cairo. 

I have, &c. 

(Signed) FRANK C. LASCELLES. 
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Inclosure in No. 224. 

Mr. Borg to Mr. Lascelles. 

Sir 

WITH reference to the resignation of the Commercial Assessors at Cairo, and in 
continuation of my despatch No. 36 of the 21st instant, I have the honour to report that 
the adjourned meeting of the Consular Body was held to day, at 4 p.m., for the consider¬ 
ation of the questions mentioned in Mr. Travers’ Circular of the 19th instant. 

Before the meeting the French Consul paid me an official visit, and I availed myself 
ot the opportunity to ascertain his views upon the questions that we were to engage in 
shortly afterwards. He agreed with me in that it was not prudent to proceed to the 
determinahon of a matter at present under the consideration of our respective Agents 
and Consuls-General, and that therefore we had better confine ourselves to induce the 
members of our respective communities to proceed to the election of fresh Assessors at 
t e appointed time. That in the meantime we need not occupy ourselves to complete 
the list of Assessors for the remaining period of the year as, taking into consideration the 
Rairam and Christmas holidays, there .remained only a couple of weeks during 
whieli the Tribunal of First Instance would continue to sit during the current year, 

he meeting, at which I assisted, was attended by my colleagues of France, Italy, 
and Greece. Proceedings having been opened, at the request of Mr. Travers, I repeated 
the views expressed by me on the first occasion, and concluded by suggesting that the 
matter should be referred to the Diplomatic Body, and that we should simply confine our¬ 
selves to urging the members af our respective communities to attend at the next elections, 
and to engage, if elected, to discharge their duties as Commercial Assessors. 

vj-T r ' ! r f vcrs fought that we had a right to pronounce upon the question of the 
validity of the resignation, and felt bound to disagree with us if we were of opinion that 
it was not within our competency. 

I observed that we ought to avoid a conflict with the Diplomatic Body, whatever 
resolve we adopted, that we could not attain that object if we pronounced upon the 
question of the validity or otherwise of the resignation, and that we could well avoid that 
question, it being now so near the time when fresh elections should be had. The French 
Consul agreed in my remarks, and also the Hellenic. It was therefore decided, after 
some little discussion, that in acknowledging M. Hagens’ letter, Mr. Travers should 
state that as the resignation was tendered to the Diplomatic Body, the Doyen of that Corps 
should be applied to for an answer, and that the Consular Body would urge the electors to 
proceed to the yearly elections at the appointed time. 

Mr. Travers then stated confidentially that he had come to learn that M. Lapenna 
had addressed a letter to M. Hagens to the effect that he had no wish to give offence to 
the Cairo Assessors by his Report of June last, and that his letter to M. Ralli applies also 
to the community at Cairo. 

I pointed out that our task would be rendered easier if M. Hagens would favour us 
with a copy of this important document, which I did not understand to be of a confi¬ 
dential character, as we. would thus be able satisfactorily to establish that due reparation 
has been made for any involuntary offence given. 

Mr. Travers thought it might perhaps be difficult to obtain it, but I suggested that 
he should put before M. Hagens that if the document were withheld we might possibly 
have no electors, and consequently no Assessors elected, and that in view of such probable 
alternative the Vice-President might be induced either to give a copy of the letter in 
question, or to authorize us to inform the electors of the existence of such a document. 
My colleagues agreeing in the remarks, Mr. Travers undertook to communicate with 
M. Hagens on the subject, and to inform us of the result. 

I have, &c. 

(Signed) RAPH. BORG. 


No. 225. 

Mr. Lascelles to the Marquis of Salisbury,—(Received December 7.) 

(No. 401. Political.) 

My Lord, Cairo, November 28, 1878. 

WITH reference to my despatch No. 400, Political, of yesterday’s date, I have the 
honour to inclose a copy of a further despatch which I have received from Mr. Bore:. 
[97J 3 Q 
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reporting the result of an interview between the German Consul and the Vice-President 
of the Cairo Tribunal on the subject of the letter addressed to the latter by 
M. Lapenna. 

It appears that the Cairo Assessors, to whom the above-mentioned letter has been 
communicated, have resolved to send a deputation to wait upon M. Lapenna on his 
visit to Cairo for the approaching Bairam fStes, and that they have addressed a letter to 
M. Hagens requesting him to solicit an interview for them. 

° I have,. &c. 

(Signed) FRANK C. LASCELLES. 


Inclosure in No. 225. 

Mr. Borg to Mr. Lascelles. 

Cairo, November 27, 1878. 

’ I HAVE the honour to inform you that the German Consul called upon me to-day 
and said that having seen M. Hagens he was shown a letter, in German, dated the 9th 
or 10th instant, received from M. Lapenna, which the Vice-President was authorized to 
show to the Commercial Assessors. This letter, Mr. Travers informed me, states that 
although the answer, lately published, of M. Lapenna was addressed to M. Ralli, it 
should not be taken as meant for himself or for his community alone, but should be 
regarded as applying to the body of Assessors, M. Lapenna having addressed it in that 
manner for the sole reason that M. Ralli, as representative of a Committee, had sought 
an explanation in a proper and amicable manner. And in the letter M. Lapenna further 
states, with reference to a paragraph in the answer to M. Ralli, respecting his esteem for 
the body of Assessors, that it equally applies to the Cairo Assessors, who, he feels confi- 
dent, will not persist, after so formal an expression of opinion, in disregarding their 
duties, and following a plan which may impede the course of justice and entail serious 
consequences upon persons who are not in any way parties to the conflict. 

M. Hagens did not feel justified in giving a copy of this letter without the writer s 
special permission, but he authorized Mr. Travers to make it known to his colleagues 
that it might be brought to the knowledge of the electors under their respectve 

jurisdictions. , , , „ . ,. . 

Mr. Travers further told me that M. Hagens had shown the letter in question to 

M. Jullien, one of the Assessors who signed the notice of the 10th instant, and had 
suggested that, if the communication were not deemed sufficient, M. Lapenna might not, 
perhaps, object to receive a deputation of the Assessors on his intended visit to Cano tor 

the approaching Bairam fcites. 

This would seem to have had some effect, as, at a meeting ot the Assessors con¬ 
vened by M. Jullien and held yesterday, it was resolved that a deputation should 
wait upon M. Lapenna, and a letter was addressed to M. Hagens to solicit the 

interview. 

I told Mr. Travers that I regarded the letter addressed by M. Lapenna as an ample 
satisfaction, and that under the circumstances it was to be regretted that M. Hagens 
should have suggested that a deputation should wait upon M. Lapenna, as nothing could 

he obtained but a repetition of sentiments already expressed in writing. 

I have, &c. 

^Signed) RAPH. BORG. 


No. 226. 

Sir J. Pauncefote to the Law Officers of the Crown and Dr. Deane. 

Gentlemen Foreign Office, December 13,1878. 

WITH reference to your letter of the 7th ultimo relative to the liability ot foreign 
Consuls to be sued in the new Mixed Egyptian Tribunals, I have the honour to transmit 
to vou by direction of the Marquis of Salisbury, a draft of a despatch which his Lordship 
proposes to address to Her Majesty’s Agent and Consul-General in Egypt on this subject. 

1 I am to request that you will take this paper into your consideration, and will favour 
his Lordship with your opinion whether the course proposed is right and proper. 

The former papers are sent herewith for convenience of reference. 

I am, &c. 

(Signed) JULIAN PAUNCEFOTE. 
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No. 227. 

Mr. Vivian to the Marquis of Salisbury. —( Received December 29.) 

(No. 429. Political.) 

My Lord, Cairo, December 19, 1878. 

I BELIEVE it was the intention of M. Lapenna, Vice-President of the Court of 
Appeal, to propose to the Egyptian Government to augment permanently, and without 
reference to the Powers, the number of the Judges of Appeal, by promoting the French 
and Greek Judges of First Instance who have been working for some time past as 
Assistant Judges in the Court of Appeal. 

The reason given for the proposed augmentation is that the work of the Court of 
Appeal is too heavy for the present staff of Judges; but I suspect that my Greek colleague, 
who represents a numerous Colony in Egypt, with large interests pending before the 
Tribunals, has been actively working for the appointment of a Greek Judge to the Court 
of Appeal. 

When my opinion was asked, I said that I thought M. Lapenna’s proposal would 
contravene the provisions of Articles 3, 4, and 5 of the “ Reglement d’Organisation 
Judiciaire,” destroy the equilibrium established between the Great Powers in regard to 
the composition of the Court of Appeal, and violate the understanding that the higher 
Court should be reserved for Judges designated by the Great Powers. It would also 
destroy the present proportion between the foreign and native Judges, the maintenance 
of which is guaranteed by Article 4 of the “ Reglement d’Organisation Judiciaire, 
but I do not attach so much importance to this objection, because the intention of this 
Article evidently was to protect the foreign Judges from being swamped by the natives, 
whereas the addition of two foreign Judges would only strengthen the foreign element. 

It is argued, on the other hand, that Article 20 of the “ Reglement” clearly contem¬ 
plates the promotion or transfer of any of the Judges by a vote of the Court of Appeal; 
hut it cannot override the restrictions laid down in Articles 3, 4, and 5. 

I have, therefore, said that, in my opinion, if the Court of Appeal really requires 
further assistance permanently, it ought, under Article 4 of the “Reglement,” to 
“signaler” the necessity of an augmentation of its numbers to the Government, leaving 
them to settle the details of the arrangement with the Powers. 

As my French colleague concurs in this view, notwithstanding the bait offered to 
France, I doubt if M. Lapenna’s proposal will be pressed. 

It appears to me, however, that if the Court of Appeal persists in its demand for 
further assistance in the form prescribed by Article 4, the best issue out of the difficulty 
will be the promotion of the Greek Judge, by which both the objections to giving undue 
preponderance to any one of the Great Powers in the Appeal Court, and to increasing 
the proportion of the native element by the appointment of a native Judge, would be 
avoided, while the argument that a Judge nominated by one of the smaller Powers gives 
less guarantees for efficiency than one nominated by a Great Power can hardly be 
pleaded in the case of a Judge selected for promotion by his colleagues on account of his 
proved capacity. 

Since the above was written, I have learnt that M. Lapenna has modified his 
original proposal, and restricted it to a demand for additional assistance in the Court of 
Appeal. 

, I have, &c. 

(Signed) C. VIVIAN. 







